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I.  Introduction 
 

 Death changes life for those who survive.  Litigants are not spared from this 

dictate.  When death (or incapacity) has claimed a party to a controversy in litigation, 

lawyers for all parties to the action must focus upon the consequences of the demise. One 

of the most important new realities of the case brought on by the death is the application 

of Va. Code §8.01-397-the Deadman’s Statute.1 

 The Deadman’s Statute imposes a new evidentiary regime in two important 

respects.  The hearsay rule vanishes as an impediment to admitting statements made by 

the deceased.  For surviving parties, a new obstacle has arisen to use of their testimony-

corroboration is required before judgment can be founded upon the survivor’s testimony. 
 

1 § 8.01-397. Corroboration required and evidence receivable when one party incapable of testifying 
(subdivision (b)(5) of Supreme Court Rule 2:804 derived from this section). 
 
In an action by or against a person who, from any cause, is incapable of testifying, or by or against the 
committee, trustee, executor, administrator, heir, or other representative of the person so incapable of 
testifying, no judgment or decree shall be rendered in favor of an adverse or interested party founded on his 
uncorroborated testimony. In any such action, whether such adverse party testifies or not, all entries, 
memoranda, and declarations by the party so incapable of testifying made while he was capable, relevant to 
the matter in issue, may be received as evidence in all proceedings including without limitation those to 
which a person under a disability is a party. The phrase "from any cause" as used in this section shall not 
include situations in which the party who is incapable of testifying has rendered himself unable to testify by 
an intentional self-inflicted injury. 
For the purposes of this section, and in addition to corroboration by any other competent evidence, an entry 
authored by an adverse or interested party contained in a business record may be competent evidence for 
corroboration of the testimony of an adverse or interested party. If authentication of the business record is 
not admitted in a request for admission, such business record shall be authenticated by a person other than 
the author of the entry who is not an adverse or interested party whose conduct is at issue in the allegations 
of the complaint. 
 
(Code 1950, § 8-286; 1977, c. 617; 1988, c. 426; 2013, cc. 61, 637.). 
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 The latter exclusionary branch of the Deadman’s Statute creates a host of special 

considerations to be contemplated and agonized over by lawyers for both the survivor 

and the deceased.  The time spent and decisions regarding the Deadman’s Statute may 

spell out the difference between a prima facie case and no case at all.   

The Virginia Deadman’s Statute and similar statutes in other states have been the 

subject of much criticism from commentators and courts.  See Shumate v. Mitchell, 296 

Va. 532, 545-46 (2018).  Although this criticism has led to abolition of such laws in other 

jurisdictions, Virginia’s Deadman Statute is very much alive at the present time.2   

II.  History and Purpose of the Deadman’s Statute 

 Decision making about the Deadman’s Statute requires an understanding of the 

history and purpose of the Statute.   Let’s go back to the beginning. 

 Prior to 1866, Virginia followed the common law rule excluding the testimony of 

every witness interested in a case.  Shumate v. Mitchell, 296 Va. 532, 541 (2018): Epes 

Adm’r v. Hardaway, 135 Va. 80, 84 (1923).  This absolute prohibition was lifted in 1866 

for most witnesses.   However, the legislature continued the exclusion of testimony of a 

party in his own favor where one of the original parties to the contract or other 

transaction which is the subject of the investigation, is dead, or insane, or incompetent to 

testify by reason of insanity or other legal cause, unless the party was first called to 

testify on behalf of the dead, incompetent or insane party.  Va. Code of 1873 Ch. 172, 

§22. 

 Between 1873 and 1919 a number of exceptions and qualifications were adopted 

to address perceived hardships manifested in judicial opinions.  Epes, 135 S.E. at 85-91.  

 
2 2020 Va. SB 529 which would repeal of Va. Code 8.01-397 if enacted was passed by the Senate Judiciary 
Committee but recommitted to the Committee by the Senate. 
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In 1919, this tinkering culminated in adoption of the current Deadman’s Statute.3  The 

legislative revisions of witness competency rules which included the Deadman’s Statute 

were “highly remedial” in nature.  Their purpose was to remove qualifications, not to 

create them or impose burdens on witnesses already competent.  Robertson’s Ex’r v. 

Atlantic Coast Realty Co., 129 Va. 494 (1921).  For this reason, no corroboration is 

required of a witness who was competent before the Code of 1919 Deadman’s Statute 

became operative.  Epes, 135 Va. at 91-92.  

As we will see later, this construction of the Deadman’s Statute means simply 

looking at the language of the statute is not conclusive.  The pre-1919 law must be 

examined to ascertain whether it permitted the witness to testify.  If so, the corroboration 

requirement of the Deadman’s Statute will not apply to the witness. 

The purpose of the Deadman’s Statute is to prevent a litigant from having the 

benefit of his own testimony when, because of death or incapacity, the personal 

representative of another litigant has been deprived of the testimony of the 

deceased/disabled person.4  It substitutes the corroboration requirement for the harsher 

common law rule which disqualified the surviving witness for interest.  Willliams v. 

Condit, 265 Va. 49, 52 (2003); Diehl v. Butts, 255 Va. 482, 488 (1998).  According to the 

Supreme Court of Virginia, the statute “is a wise one, and is designed to prevent fraud, 

and for that reason should not be whittled away.”  Timberlake’s Ad’mr v. Pugh, 158 Va. 

397 (1932). 

 
3 The original version of the Deadman’s Statute has been amended in three respects.  Statements of the 
party incapable of testifying are admissible whether or not the surviving party testifies.  Parties whose 
inability to testify stems from a self inflicted injury are exempted from the Deadman’s Statute.  Business 
record entries authored by a surviving party can be corroborating evidence (see Section VII below). 
4 “[T]he statute was designed to prevent…an opportunity for the survivor to prevail by relying on his own 
unsupported credibility, while his opponent, who alone might have contradicted him, is silenced by death.”  
Hereford v. Pates, 226 Va. 605, 608, 610 (1984). 
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III.  Breadth of Application 

 The Deadman’s Statute, on its face, is sweeping in its application to the testimony 

of a surviving party.  However, when the legislative history is considered, it is probably 

limited to the survivor’s testimony about the transaction or event in which both parties 

were observers or participants. 

 The 1866 legislation altering the common law rule of excluding interested witness 

testimony left intact the prohibition for surviving parties regarding “the contract or other 

transaction” to which both the deceased and surviving parties were parties.  Epes Adm’r 

v. Hardaway, 135 Va. 80, 85-86(1923) quoting Va. Code of 1873 §22.  A survivor 

therefore should only be required to corroborate testimony concerning a transaction or 

event which the deceased would have had personal knowledge and is possibly 

disadvantaged because of an inability to testify and contradict the survivor.   

 For example, a personal injury plaintiff should not have to corroborate testimony 

about damages or pre-accident activities if these matters would not have been within the 

personal knowledge of the deceased defendant. 

IV.  Who Is An Interested Party? 

 The Deadman’s Statute corroboration requirement applies not only to parties to 

the litigation but to “any adverse or interested party”.  An interested party need not be a 

party to the action or suit.  Analyzing the impact of the Deadman’s Statute requires that 

you determine whether any witness to the case is an interested party.    

 An interested party is “one, not a party to the record, who is pecuniarily interested 

in the result of the suit.”  Johnson v. Raviotta, 264 Va. 27, 34 (2002) quoting Merchant’s 

Supply Co., Inc. v. Ex’rs of the Estate of John Hughes, 139 Va. 212, 216 (1924).  Accord 
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Shumate v. Mitchell, 296 Va. 532, 547 (2018).  Pecuniary interests include:  (a) being 

liable for the debt of the party for whom he testified, (b) being liable to reimburse such a 

party, (c) having an interest in the property at issue in the action, (d) having an interest in 

the money being recovered, (e) being liable for the costs of the suit, or (f) being relieved 

of liability to the party for whom he testified if such party recovered from the 

incapacitated party. Jones v. Williams, 280 Va. 635, 639 (2010).  Blood relationship 

alone will not make a party an interested party.  Johnson, 264 Va. at 36.   

 Examples of interested parties are: 

• An employee of a defendant alleged to be vicariously liable if the entity would be 
entitled to indemnification from the employee. Johnson, 264 Va. at 37.5 

 
• A witness who owns stock in a party to the litigation.  Merchant’s Supply Co., 

Inc. 139 Va. at 216.   
 
• Beneficiary of a wrongful death claim.  Paul v. Gomez, 118 F. Supp.2d 694 (W.D. 

Va. 2000). 
 

• The spouse of a surviving party who represented that she would give her spouse a 
portion of the proceeds if she was awarded the sought-after monetary relief.  
Stephens. Caruthers, 97 S. Supp. 2d 698 (E.D. Va. 2000). 

 
If the witness is a personal representative of an estate, the answer will vary depending 

on the estate’s posture in the litigation.  If the estate will be financially impacted by 

recovery or assessment of damages, the personal representative will be deemed to be  an 

“interested party” notwithstanding the lack of personal consequences to the representative 

himself.  Johnson, 264 Va. at 34-35.  Conversely, if the estate itself will not be impacted 

 
5 Employers will often endeavor to abrogate the “interested party” status of a nonparty employee whose 
conduct is at issue by releasing the employee from any indemnity obligation.  See Shelton v. Chippenham 
& Johnston Willis Hosps., Inc., 68 Va. Cir. 468 (Richmond City 2005); Richardson v. Maskell, 64 Va. Cir. 
196 (Wise 2004).  This tactic will be ineffectual if there is a potential claim for contribution or if the 
employee is a named party. 
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financially by the litigation, the personal representative will not be deemed an “interested 

party”.  Coalter’s Ex’r v. Bryan, 42 Va. (1 Gratt.) 18 (1844). 

V.  What Is Sufficient Evidence of Corroboration? 

 If the testimony of the adverse or interested party presents an essential element 

that, if not corroborated, would be fatal to the adverse party’s case, corroboration is 

required.  If corroboration is required, such corroboration must be supplied by evidence 

which tends in some degree to independently support the element essential to the adverse 

or interested party’s case; the testimony, however, need not be corroborated on all 

material points.  Johnson v. Raviotta, 264 Va. 27, 32 (2002).  Corroboration need not 

remove all doubt but only give more strength than was had before.  Hereford v. Pates, 

226 Va. 605, 608 (1984). 

Determining what is sufficient corroboration can be difficult.  What is adequate 

corroboration depends on the circumstances of each case.  Va. Home for Boys & Girls v. 

Phillips, 279 Va. 279, 286 (2010); Vaughn v. Shank, 248 Va. 224, 229 (1994).  It must 

not come from the mouth of the surviving witness sought to be corroborated, be wholly 

dependent upon the credibility of the surviving witness nor dependent upon 

circumstances under the control of the surviving witness.  Va. Home for Boys & Girls v. 

Phillips, 279 Va. 279, 286 (2010); Johnson v. Raviotta, 264 Va. 27, 36 (2002).  One 

interested witness cannot corroborate the testimony of another interested witness.  Ratliff 

v. Jewell, 153 Va. 315, 326 (1929). 

The evidence must add to, strengthen, confirm and corroborate the testimony of 

the surviving witness.  Varner’s Ex’rs v. White, 149 Va. 177, 185 (1927).  A surviving 
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party’s testimony that is inconsistent and contradictory cannot be corroborated.  See 

Burton’s Ex’r. v. Manson, 142 Va. 500, 510 (1925).   

Corroboration can come from any source including documentary or physical 

evidence or surrounding circumstances.  Williams v. Condit, 265 Va. 49, 56 (2003) (J. 

Lacy concurring); Brooks v. Worthington, 206 Va. 352, 357 (1965). Corroboration may, 

and often must, be shown through circumstantial evidence. Keith v. Lulofs, 283 Va. 768, 

776 (2012).  

Corroboration is determined not by looking at any single witness’ testimony.  

Instead, it is determined by examining in the aggregate all of the evidence probative of 

corroboration.  See Varner’s Ex’rs, 149 Va. at 185 (1927).  Expert testimony can be used 

as corroborative evidence.  See Penn v. Manns, 221 Va. 88 (1980).  Testimony equally 

consistent with two different inferences will not be deemed corroborative.  See Vaughn, 

248 Va. at 230.  Each point need not be corroborated nor must the corroboration 

rise to the level of confirmation as long as the corroboration strengthens the testimony 

provided by the surviving witness. Keith v. Lulofs, 283 Va. 768, 776 (2012).   

In order to determine what must be corroborated, examine the elements of the 

cause of action or defense.   Then, frame the ultimate facts in issue for each element.  

This analysis should identify facts which are candidates for corroboration.  Rice v. 

Charles, 260 Va. 157 (2000), a wrongful death case arising out of a passenger’s death in 

a vehicle operated by a surviving drunk driver, illustrates this approach.   The pivotal 

question for the defense of contributory negligence was should the passenger have known 

the driver’s ability to drive was impaired.  Evidence about the passenger’s knowledge 

about plans to purchase beer was insufficient corroboration to create a jury issue.  The 
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corroborating evidence had to show that the passenger was aware of the driver’s impaired 

ability to operate a vehicle. 

 Similarly, in Johnson v. Raviotta, a nurse’s testimony that she checked the vital 

signs and intake and output as ordered by the physician was not corroborated by the 

documented care that she did provide because none of that care required taking vital  

signs or measuring urine output. 264 Va. at 38.  Johnson shows powerfully that uncharted 

care allegedly given according to a surviving adverse or interested party cannot be a 

defense to a claim of malpractice unless the allegedly negligent provider can produce 

evidence specifically corroborating that the care at issue was provided. 

 For an excellent review of Virginia case law concerning the corroboration 

requirement, see the Report to the Boyd Graves Conference, Appendix accompanying 

this paper.6 

VI.  Habit As Corroboration. 

 One of the favorite stratagems employed in defending medical malpractice cases 

is the use of habit or regular practice testimony to substitute for an avowed lack of 

memory of the specific transaction at issue or the absence of charted facts necessary to 

establish compliance with the standard of care.  This was the approach of the defendant 

physician in  Johnson v. Raviotta, 264 Va. 27, 32 (2002).   

 If the injured patient is dead or disabled, habit evidence emanating from the 

mouth of a defendant or interested party is still subject to the corroboration requirement.   

Accordingly, the defendant physician in Johnson could not obtain judgment in his favor 

 
6 The Report was presented to the 2003 Boyd Graves Conference.  The Appendix was prepared by 
Professor Kent Sinclair with the assistance of Laura A. Williams, University of Virginia law student.  I 
gratefully acknowledge the excellent work product of the Committee, its Reporter Professor Sinclair and 
Ms. Williams. It is an asset to any practitioner grappling with the nuances of Deadman’s Statute 
jurisprudence. 
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based upon his own uncorroborated testimony about his habit in rechecking abnormal 

blood pressures.  Va. Code §8.01-397.1 permitting introduction of evidence of habit and 

routine practice to prove conduct on a particular occasion does not dispense with the 

Deadman’s Statute corroboration requirements. 

VII. Corroboration with Business Records 

 In 2013, the Deadman’s Statute was amended to make explicit that business 

records authored by a surviving party can be used to corroborate the testimony of the 

surviving party.  However, the longstanding prohibition of corroboration not emanating 

from the mouth of the surviving party remains intact.  If it is not admitted that the records 

are business records, the foundational proof establishing the records are business records 

must come from a person other the author of the entry that is not an adverse or interested 

party whose conduct is at issue in the allegations of the complaint 

 In the medical records setting, a transcriptionist or person knowledgeable about 

the electronic records software and database could supply the necessary proof of 

authenticity, regularity and trustworthiness necessary to authenticate a business record 

entry authored by the surviving party.   

 Post incident medical record entries and incident reports authored by the 

surviving party may not qualify as business records due to a lack of trustworthiness or 

contemporaneous preparation.  See Mason v. Devanath, 2013 Va. Cir. LEXIS 210 

(Brunswick 2013); Shelton v. Chippenham & Johnston Willis Hosps., Inc., 68 Va. Cir. 

LEXIS 468 (Richmond 2005); Miller v. Warren Mem. Hosp., Inc., 7 Va. Cir. 279 

(Warren 1986).  

. 
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VIII. Confidential Relationships Require Heightened Corroboration.  

 In cases involving parties between whom a confidential relationship existed at the 

time of the transaction at issue, a higher degree of corroboration is required.  Diehl v. 

Butts, 255 Va. 482, 489 (1998); Sexton v. Bowser, 2017 Va. Cir. LEXIS 43 (City 

Richmond 2017).  This rule is particularly significant in medical malpractice litigation 

because health care providers and patients are in a confidential relationship. 

 A confidential relationship is 

not confined to any specific association of the parties; it is one wherein a 
party is bound to act for the benefit of another, and can take no advantage 
to himself. It appears when the circumstances make it certain the parties 
do not deal on equal terms, but, on the one side, there is an overmastering 
influence, or, on the other, weakness, dependence, or trust, justifiably 
reposed; in both an unfair advantage is possible. 

 

Estate of Parfitt v. Parfitt, 277 Va. 333, 341, 672 S.E.2d 827, 830 (2009).   Accord Gelber 

v. Glock, 293 Va. 497, 529-30 (2017).  A confidential relationship  gives rise to a 

fiduciary duty.  See Grubb v. Grubb, 272 Va. 45, 53 (2006); Economopoulos v. Kolatis, 

259 Va. 806, 812, 528 S.E.2d 714, 718 (2000).   

Diehl held a patient physician relationship was a confidential relationship.  A 

hospital or nurse should similarly be deemed in a confidential relationship with a patient.7 

IX. Is Corroboration A Jury Question? 
 

 The sufficiency of corroborative evidence is usually, but not always, a question 

for the jury.  Johnson v. Raviotta, 264 Va. 27, 31 (2002); Sexton v. Bowser, 2017 Va. Cir. 

LEXIS 43 (City Richmond 2017).  When the corroborative evidence is more than a 

 
7 In Johnson v. Raviotta, 264 Va. 27 (2002), the plaintiff argued that a nurse had a confidential relationship 
with the patient.  The Court did not expressly comment upon the issue but did hold no corroboration had 
been shown to permit the nurse to testify about her uncharted care. 
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scintilla, the issue is usually for the jury.  Rice v. Charles, 260 Va. 157, 167 (2000); 

Brooks v. Worthington, 206 Va. 352, 357 (1965). 

 A review of Virginia Supreme Court cases reveals that the Court is quite vigilant 

in scrutinizing purported corroboration evidence.  In numerous instances, the Court has 

found the evidence offered by the surviving party was insufficient as a matter of law.  

Conversely, the Court is quite reluctant to find, as a matter of law, the evidence is 

sufficient corroboration.  As noted in Taylor v. Mobil Corp., 248 Va. 101, 111 (1994) in 

refusing to find corroboration as a matter of law, credibility of witnesses and inferences 

to be drawn from the evidence are within the province of the jury.  Accord Harris v. 

Schirmer, 2016 Va. Cir. 32, at 69-71 (Roanoke City 2016). 

 If the trial judge rules the evidence sufficient to create a jury question, the  

Supreme Court will conduct a sharp eyed review of the alleged corroboration evidence to 

determine if it was indeed sufficient.  See Jones v. Williams, 280 Va. 635, 638 (2010); 

Estate of Parfitt v. Parfitt, 277 Va. 333, 342 (2009).   If you  represent the 

deceased/disabled party confronting testimony of an adverse party or interested witness, 

you will almost always be entitled to at least a jury instruction requiring corroboration 

and in many instances, be in a position to argue  lack of sufficient corroboration as a 

matter of law thus requiring exclusion of the surviving party’s testimony.  This is 

especially true if a confidential relationship exists between the deceased/disabled party 

and the party/witness. 

X.  If You Call the Adverse Party, You May Waive. 

 When the deceased/disabled party calls the surviving adverse or interested party 

as a witness, the Deadman’s Statute will no longer apply so as to require corroboration of 
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the survivor’s testimony about the transaction at issue.  This rule is based upon the long 

established principle that, when an adverse party is called and examined by an opposing 

party, the latter is bound by the all of the adverse party’s uncontradicted and not 

inherently improbable testimony.  Economopoulos v. Kolatis, 259 Va. 806, 812 (2000). 

 This rule often forces hard choices upon us when mapping out trial plans.  Do we 

give up our right to corroboration in order to get some important testimony of the adverse 

party into evidence?  Is there any way to have it both ways? 

 If you do not need the adverse testimony to make a prima facie case,  your 

decision making is probably much easier.  The adverse party usually will be called during 

the defense case and the cross examination will elicit the sought after testimony. 

 Another approach is to address the matter in pretrial discovery.  Serve 

interrogatories or request for admissions calculated to isolate out the substance which you 

want to introduce and then admit into evidence the interrogatory or request for admission 

response. 

 Use of the adverse party’s deposition is a dicier proposition.8  The principle of 

being bound by an adverse party’s testimony does not apply with full force to the 

introduction of deposition testimony.  Thornton v. Glazer, 271 Va. 566, 572 (2006); 

Brown v. Metz, 240 Va. 127 (1990); Horne v. Milgrim, 226 Va. 133 (1983).   However, 

there is no case law making it clear that the corroboration requirement remains intact 

when a surviving party’s deposition testimony is admitted by the deceased/disabled party.   

Admitting deposition testimony also has the disadvantage of pouring all of the surviving 

 
8 Rule 4:5(a)(3) permits use of a party’s deposition for any purpose.  As discussed above, an interested 
party for purposes of the Deadman’s Statute is a non party to the litigation.   A interested non party’s 
deposition may be used if the deponent meets some other criteria of Rule 4:5 such as being a managing 
agent, being a greater distance than 100 miles from the place of trial or out of the Commonwealth or is a 
treating physician. 
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party’s version of events into your case in chief because, if you introduce part of the 

deposition, the opposing parties can introduce other portions of the deposition.9   Use of 

an interrogatory or a request for admission is a safer way to get the good, leave out the 

bad and hopefully preserve the corroboration requirement. 

XI.  Corroboration Not Required If Interested Party Testifies For Deceased. 

 The corroboration requirement vanishes if an interested party testifies on behalf of 

the deceased/disabled party about the transaction at issue.10  Johnson v. Raviotta, 264 Va. 

27, 34 (2002).11  However, mere availability of an interested party to testify to the 

deceased/disabled party’s version of the facts will not eliminate the corroboration 

requirement.  The interested party must actually testify at the behest of the 

deceased/disabled party.  Williams v. Condit, 265 Va. 49, 55 (2003) (J. Lacy concurring).   

 Identify potential witnesses who are “interested parties” possessing knowledge 

about the transaction at issue.   Then a decision needs to be made-should I call the 

witness and get the benefit of the testimony and lose the corroboration requirement.  

Factors to consider include:  is the interested party’s testimony necessary for a prima 

facie case, is the interested party a good witness and is the survivor’s testimony likely to 

be uncorroborated as a matter of law or will it simply be a jury question? 

  

 
9 Va. Sup. Ct. R. 4:7(a) (5). 
10 For definition of “interested party”, see Section IV supra. 
11 This exception to a literal application of the Deadman’s Statute is because, prior to the 1919 enactment of 
the Deadman’s Statute, a party was a competent witness to testify if an interested witness testified on behalf 
of himself or the deceased/disabled party.  Paul v. Gomez, 118 F. Supp.2d 694 (W.D. Va. 2000). 
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XI.  When and How To Raise A Deadman’s Challenge. 

 When you suspect a surviving party’s testimony may lack corroboration,  you 

have to decide when and how to assert lack of corroboration.   This gives plaintiff’s 

counsel an opportunity to experience the joy usually reserved to defense lawyers of the 

surprise motion to strike. 

 The issue of corroboration is one of sufficiency of evidence.  For this reason, the 

question may not be answerable until the close of evidence because only at that point can 

all evidence be surveyed to determine if sufficient corroboration exists to create a jury 

issue.  Johnson v. Raviotta, 264 Va. 27, 33 (2002).  Prior to the case being submitted to 

the jury, the deceased/disabled party will move to strike the testimony of the survivor on 

the transaction at issue on the grounds it is uncorroborated as a matter of law. 

 Alternatively, move in limine to exclude the testimony of the surviving party 

about the transaction.  If the motion is successful, the court will prohibit any testimony by 

the surviving party about the transaction at issue from being admitted at trial.  See Diehl 

v. Butts, 255 Va. 482, 491 (1998) (on remand, trial court shall not admit into evidence 

surviving party’s testimony absent corroboration).  To lay the foundation for a motion in 

limine, serve an interrogatory and request for production calculated to elicit all facts, 

circumstances and documents which the surviving party contends corroborate the 

contested testimony. 

 An attempt to apply the Deadman’s Statute pretrial will be met with the objection 

that sufficiency of corroboration evidence should not be determined until the conclusion 

of the evidence at trial.  The corroboration question is likely to be reserved until the close 
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of evidence unless the surviving party’s counsel concedes no corroboration exists or 

discovery establishes a very tightly defined claim of corroboration.12 

 Which path to take requires some thought.  If raised pretrial, you will certainly 

spur an intensive search for corroboration evidence.  On the other hand, waiting until the 

close of evidence will mean that the jury has heard the surviving party’s testimony and 

the best result will be an instruction to disregard the testimony.   

 There is a third way.  Raise lack of corroboration as an evidentiary objection at 

the moment the surviving party endeavors to testify about the transaction.   At this point, 

it is more difficult for the surviving party’s counsel to muster corroboration evidence if 

counsel has not already been considering the matter Deciding what to do depends on the 

likelihood of surprising the survivor at trial versus the possibility of a clean win pretrial 

which excludes the survivor’s self-exculpating version of the transaction at issue. 

 The Deadman’s Statute challenge to testimony should encompass not only 

uncorroborated testimony of the surviving party but any expert opinion testimony based 

upon the testimony.  A judgment for a surviving party cannot be grounded upon expert 

 
12  Waiting until the close of evidence to determine whether a jury question exists on the issue of 
corroboration enjoys support in the case law. In discussing whether evidence sufficiently corroborates a 
surviving party’s testimony, the Supreme Court observed the appropriate procedure is to admit the items of 
alleged corroborating evidence and if “after the evidence is in, it is found not to be of probative value, it 
should be stricken out and the jury should be clearly and distinctly instructed that it is not to be considered 
for any purpose.” Varner’s Ex’rs v. White, 149 Va. 177, 185-86 (1927). 
 Similarly, in a case decided shortly after the enactment of the Deadman’s Statute, the Court 
declared the “proper practice in such cases is for the court not to exclude the testimony of such interested 
adverse party, but to properly instruct the jury on the subject.  If the jury disregard such instructions and 
return a verdict founded upon the uncorroborated testimony of such interested or adverse party, the remedy 
of the other party is a motion to set aside the verdict and grant a new trial, or enter a final judgment as shall 
seem right and proper.”  Arwood v. Hill’s Adm’r, 135 Va. 235 (1923). 
 However, these cases antedate modern discovery practice and routine use of pretrial orders with 
discovery cutoffs and exchange of witnesses and exhibits.  Discovery can be used to flush out all of the 
facts claimed to constitute corroboration.  If the corroboration is based solely on documentary evidence, 
pretrial judicial review of the documents is especially apt since it simply moves forward the scrutiny that 
will ultimately transpire to determine if there is sufficient corroboration to submit to the jury. 
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testimony which relies upon uncorroborated testimony of the surviving party.  Diehl v. 

Butts, 255 Va. 482, 490 (1998). 

XII.  Admissibility of Statements of Deceased/Incapacitated Party 

 All entries, memoranda and declarations made by a deceased/incapacitated party 

are admissible if “relevant to the matter in issue.” Gelber v. Glock, 293 Va. 497, 510 

(2017).  Not only does this proviso of Va. Code § 8.01-397 create an exception to the 

hearsay rule but it sweeps away all objections other than relevancy.  The statute “allows 

use of any and all hearsay, regardless of circumstances or whether the declarant had 

personal knowledge of the topics opined upon….”  Shumate v. Mitchell, 296 Va. 532, 

541 (2018) quoting  Kent Sinclair, The Law of Evidence in Virginia § 10-7 [d], at 605 

(8th ed. 2018). 
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