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Trinica Ann LEE, An Infant,
Who Sues By Eartha K. LEE
Her Mot her And Next
Fri end
V.

F. John BOURGEO S, M D.

Record No. 952317.
Supreme Court of Virginia.
Nov. 1, 1996.

Infant, by her nmother and

next friend, filed notion
for j udgment agai nst
att endi ng physi ci an at
uni versity hospital. The
Circuit Court, City of
Charlottesville, Jay T.
Swett, J., di sm ssed
physi ci an with prej udi ce.
| nf ant appeal ed. The
Supreme  Court, Lacy, J.,
hel d t hat at t endi ng
physician was not entitled

to sovereign inmunity.
Reversed and remanded.

[1] STATES k79

360k79

In determ ning whether state
enpl oyee i's entitled to
sovereign immunity in action
al | egi ng acts of si npl e
negl i gence, court revi ews
nature of function perfornmed

by enpl oyee, ext ent of
state's i nterest and
i nvol venent in t hat

function, degree of control

477 S.E. 2d 495)

exerci sed by state over
enpl oyee, and whet her
al | eged negl i gent act
i nvol ved use of judgnent and
di scretion.

[ 2] COLLEGES AND
UNI VERSI TI ES k8( 1)

81k8( 1)

Patient's attendi ng

physi ci an, who was full-tinme
faculty menber at wuniversity
hospital, was not entitled
to sovereign imunity for
al l eged nedical negligence,
as physician's function in
role as attending physician
related to insuring proper
treatment of patients, and
his acts regarding patient

care wer e within hi s
pr of essi onal medi cal
j udgnent, al t hough role
i ncl uded t eachi ng
responsibilities and he did
not engage in di r ect

treatnent or consultation.
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Justi ces.

*330 LACY, Justi ce.

In this case we consider

whet her an attendi ng
physician enmployed by the
state is entitled to
sovereign I muni ty for

al | eged acts of
negl i gence.

sinple

Eartha K Lee was admtted
to the high risk pregnancy
service at the University of
Virginia Hospi t al
(University Hospi tal) on
Sept enber 23, 1985, when she
was approximately 28 weeks

pr egnant . Dr . Si va
Thi agaraj ah, Lee's attending
physi ci an, prescri bed a
managenent pl an for her
medi cal treat nent. Dr .
Thi agarajah's plan was to
st op preterm | abor with
drugs and to nonitor Lee for
i nfection. V\hen Dr .

Thi agaraj ah went off duty on
the afternoon of Septenber
27, 1985, Dr. Francis John
Bourgeois took over as Lee's
att endi ng physi ci an.

Around five o'clock on the
eveni ng  of Sept enmber 27,
1985, Dr. Julie L. Blommel,
a first year resident, was
notified by nurses that Lee
was havi ng contractions.
Dr. Blommel visited Lee 45
m nutes |ater and determ ned
t hat she needed to be npved
across the hall to the | abor
and delivery room for
assessnent of whether she
was in |abor. Around 6:45

p.m, Dr. John Donnelly, the
chief resident of the high
risk pregnancy service,
perfor ned a pel vi c
exam nati on on Lee.
Al t hough delivery by
cesarean section was the
preferred form of *331
delivery for Lee's

condition, Lee's |abor had
progressed too far and a

cesarean section was no
| onger a vi abl e opti on.
Theref ore, Dr . Donnel |y
perfor nmed an ener gency
vagi nal delivery. The baby

was in a breech position and
during delivery its head was
entrapped when the cervix



constricted upon the baby's
neck and head after the
delivery of the |egs. In
the course of the delivery,
Dr . Donnel | 'y appl i ed
traction. The baby's spinal
cord was traumatical ly
i njured and she IS
per manently paral yzed.

The infant, Trinica Ann
Lee, filed a notion for
judgnment by her nother and
next friend, Lee, namng the
Commonweal t h and seven
doctors, i ncl udi ng Drs.
Thi agaraj ah and Bourgeoi s as
def endant s, al I egi ng t hat
t hey negligently provi ded
medi cal treatment to her.
The plaintiff nonsuited five

of the doctors and the
Commonweal t h. One of the
remai ni ng doctors, Dr .
Bourgeois, filed a plea of
sovereign immunity and a

nmotion for sunmary  **497
j udgnment based on that plea.
The trial ~court held that
Dr. Bourgeois was entitled
to sovereign imunity and
di sm ssed Dr. Bourgeois from

the case wth prejudice.
Dr . Thi agar aj ah was
subsequently nonsuited. We

awarded the plaintiff an
appeal to review the trial
court's determ nation that
Dr. Bourgeois was entitled
to sovereign inmunity.

[1] In determ ning whether
a state enployee is entitled
to sovereign imunity in an
action al | egi ng acts of
sinmple negligence, we apply
the four- part test set out

in Janes v. Jane, 221 Va.
43, 282 S.E.2d 864 (1980),
and Messina v. Burden, 228

Va. 301, 321 S.E.2d 657
(1984). The four factors
are: the nature of the
function perfornmed by the
enpl oyee, the extent of the
state's i nterest and
i nvol venent in t hat
function, t he degr ee of
contr ol exercised by the

state over the enployee, and

whet her t he al | eged
negligent act involved the
use of j udgment and
di scretion. ld. at 313, 321

S.E. 2d at 663.

In this <case, the trial
court focused its analysis
on the first two factors,
the function of the enployee
and the state's interest in
t hat function. These two
factors have previously been
addressed in the context of
st at e- enpl oyed physi ci ans.

I n Janes V. Jane, we
det erm ned t hat t hree
physi ci ans enployed by the
Commonweal t h as facul ty
member s at t he Medi cal

School of the University of
Virginia were not entitled
to sovereign immunity in
actions for negligence based
on allegations that t hey
failed to exerci se
reasonabl e care in attending
a patient. 221 Va. at 55,
282 S.E.2d at 870. The

rationale of the decision
was two-fold. First, the
Commonweal t h' s par anount
i nt erest was t hat t he
Uni versity of Virginia



operate a good nedical *332
school staffed with
conpetent professors. The
Commonweal th's i nterest in
quality patient care was the

same whether that patient
was being treated in a
public teaching hospital or
in a private medi cal
institution. Si nce t he
actions conpl ai ned of
related to the provision of
pati ent care, not t he

educational function of the
faculty nmenbers, the state's
interest was slight. Second,
a physician's exercise of
pr of essi onal skill and
j udgment in treating a

patient is not subject to
t he control of t he
Commonweal t h. 221 Va. at
54- 55, 282 S.E. 2d at
869-71; Lohr v. Larsen, 246

Va. 81, 85-86, 431 S.E. 2d
642, 644-45 (1993).

Since Janmes v. Jane, we
have considered other cases
i nvol vi ng al | egati ons of
negl i gence agai nst
physi ci ans who were enpl oyed
by the Commonwealth. I n
Gargiulo v. Ohar, 239 Va.
209, 387 S.E.2d 787 (1990),
a board-certified physician
was enployed by a state
hospital as a fellow in a

medi cal research and
training program run by the
hospi t al . We held the
enpl oyee was entitled to
i mmunity in an action
al | egi ng t hat she
negligently treated a
patient participating in the
research program I n

di scussing the nature of the

enpl oyee' s function, we
concluded that +the alleged
negl i gent acts wer e

perfornmed by the enpl oyee in
her capacity as a student
whi ch was a function
"essential to achievenent of
the Commonwealth's goal

of training and maintaining
a pool of specialists
skilled in a parti cul ar
di scipline.” ld. at 213,
387 S.E.2d at 790.

Subsequently in Lohr, we
concluded that a physician
treating a pati ent for
breast cancer in a public
health clinic was entitled
to sovereign immunity for

al | eged acts of si npl e
negl i gence. Anal yzing the
function of the physician
enpl oyee and the state's

interest, we concluded that
treating the patient was "an
essenti al part of t he
clinic's delivery of its
health care services" and
t hat t he state had a
subst anti al i nt erest in
provi di ng qual ity medi ca

care for citizens in certain
areas of the state who are
econom cal |y unabl e to
secure such services from
the private sector. 246 Va.

at 86, 431 S.E.2d at 644-45.

I n analyzing the enpl oyee's
function and t he
Commonweal th's interest and
i nvol venent in that function

in this case, the trial
court f ound t hat Dr .
Bourgeois' function at the

time of t he al | eged



negligent acts was to be
"avail able for ~consultation
by any member of t he
obstetri cal house staff.”
Because no nenber of the
house staff consulted Dr.
Bourgeois concerning Lee's
pregnancy and delivery and
he had no other personal
contact with her, the trial
court concluded that Dr .
Bourgeoi s’ function was that
of "a teacher and consultant
to residents, as opposed to

a treating physi ci an
adm ni stering medical care
to patients.” The trial
court held that in this role
Dr . Bour geoi s *333 was
furthering t he **498
par amount i nt er est of the

University Hospital as set
out in James v. Jane, that
is, operating a good nedical
school staffed with
conpet ent professors.

[ 2] Qur review of t he
record, however, i ndi cat es
that Dr. Bourgeois' function
at the time of the alleged
negligent acts was nore than
sinply being available to
consult wth residents or
ot her member s of t he
obstetri cal staff. In his
role as attendi ng physician,
his primary function rel ated
to the treatnment of patients
and is analogous to that of
Dr. Hakal a, the attending
physician in Janmes v. Jane.
We concl ude t hat Dr .
Bourgeois, |ike Dr. Hakala,
is not entitled to sovereign
i mmunity under t he
circunst ances of this case.

The physi ci ans at t he
Uni versity Hospi t al are
divided into two categories.
The "house staff" category
i ncludes interns, residents,

and fellows. The house
staff does not have hospita
admtting privileges. The

"medi cal staff" category is
conprised of fully-Ilicensed

physi ci ans who have
conpleted their training and
are full-time facul ty

menbers in the Departnent of
t he School of Medicine. The
medi cal staff supervises the
house staff.

The Uni versity Hospi t al
requires that all patients
in the hospital be assigned
an attending physician who
is a nmenmber of the nedical
staff. The at t endi ng
physician is responsible for
determ ning a treatnment plan

for the patient and for
maki ng deci sions regarding
the nedical care of the
patient. The attendi ng
physi ci an i's al so
responsi ble for supervising
t he pati ent care

adm nistered by the house

staff. The house staff may
not undert ake certain
procedur es, such as
performng a delivery by
cesar ean secti on, wi t hout
consul ting t he at t endi ng
physi ci an.

If the attending physician
for a patient goes off duty,
anot her menmber of t he
medi cal st af f of t he
hospital nmust be designated



as the attending physician
for t hat patient. The
subsequent at t endi ng
physi ci an has t he sane
responsibilities regar di ng
the nedical care of the
pati ent as t he pr evi ous
att endi ng physician. [FN¥]

FN* The trial court and
Dr. Bourgeois refer to
the doctor's role as an

"on call attending" or
an "on call facul ty
menmber . " These terns

are not defined in the
record and the record

speaks only of an
"attendi ng physician” in
terns of t he
requi renments for patient
care.

In this case, Lee arrived
at the emergency room wth
pregnancy conpl i cati ons.
Dr. Allen Hogge adm tted her
to the high risk pregnancy

service and | at er Dr .
Thi agar aj ah becane her
attendi ng physici an. Bot h
Dr. Hogge and Dr .

Thi agarajah were nenbers of
the nmedical staff and the
Mat er nal Fet al Medi ci ne
division of the Departnent
of Obstetrics and Gynecol ogy

at the University Medica
School . Dr. *334 Thi agar aj ah
devi sed a t reat ment

managenent plan for Lee.
Dr. Thiagarajah and various
interns and residents, under
Dr . Thi agaraj ah's
supervision and direction,
attended to the care of Lee.

On Sept enmber 27t h, Dr .

Bour geoi s becane t he
attendi ng physician for Dr.
Thi agaraj ah's patients. As

part of the transfer of
patients from one attending
physician to another, Dr.
Thi agar aj ah revi ewed t he
condition and status of his
patients with Dr. Bourgeois.
According to Dr. Bourgeois,

t he patients wer e not
identified by name, but
their condi tions wer e
summari zed in genera
cat egori es. In accepting
this assignnent as attending
physi ci an, Dr . Bour geoi s

testified that he assuned
t he sane responsibilities
for Lee's care as those
borne by Dr. Thiagarajah

He acknow edged that, as
att endi ng physi ci an, he
becane responsi bl e for
making the final decisions
on Lee's care. He could
exam ne Lee, review her

chart, change Dr .
Thi agaraj ah's treat ment
pl an, and alter instructions
to the residents regarding
notification of |abor or the
met hod  of del i very. As
att endi ng physi ci an, Dr .
Bourgeois was al so obligated
to respond to inquires from
the residents regarding the
care of the patients.

As the trial court noted,
the role of the attending
physi cian includes teaching
responsi bilities,
particul arly when responding
to questions rai sed by
residents or other nmenbers
of t he house staff.



However, the hospital policy

requiring an at t endi ng
physician for each patient
at al | tinmes i's not
primarily directed to the
goal of good t eachi ng
practices, but to insuring
t hat patients receive
conpet ent care.
Furt her nore, t he Gener al
Assenbly has required that
all persons in the category
of house st af f be
responsi bl e and **499
accountable to a licensed
menber of t he hospita
staff. Code 88 54.1-2960,
-2961. The care of the
patient could not be, and
was not, left solely to the
house staff. Thus, t he
function of Dr. Bourgeois as
att endi ng physi ci an was
directly related to assuring
that the patient, in this
case Lee, recei ved t he
pr oper care, whet her

delivered directly by him or
indirectly through a nenber
of the house staff.

The trial court and Dr.
Bour geoi s put signi ficant
enphasis on the fact that
Dr. Bourgeois did not engage
in any direct treatnent of
Lee and was not consulted by
a nmenber of the house staff
regar di ng her treat ment.
The ar gument t hat t he
absence of action by the
attending physician or the
failure of a resident to

cal l on t he at t endi ng
physi ci an makes t he
att endi ng physician's

function solely a teaching

function is not persuasive.
Dr. Bourgeois accepted Lee
as a patient for whose care
he was responsible when he

agr eed to repl ace Dr .
Thi agar aj ah as Lee's
attendi ng physician. Dr .

Bour geoi s used hi s *335
pr of essi onal medi cal
j udgnment when he determ ned
that the nmedical treatnment
pl an devised for Lee by Dr

Thi agarajah was proper and
woul d remain in place during
Dr . Bour geoi s’ tinme as
attending physician. As
noted above, Dr. Bourgeois
also wused his professional
j udgment regar di ng Lee's
treatnment when he decided
that he did not need to
exam ne her or her charts or
engage in any other clinical
evaluation of her at the
time he becane her attending
physi ci an. The
responsibility of an
attendi ng physician and the
deci si ons i ncunbent upon one

in t hat position are
directly aimed at insuring
qual ity care for t he
pati ent. While the acts

which Dr. Bourgeois did, or
did not do, may be relevant
to issues of liability, his
acts or omssions are not
di spositive on the issue of
sovereign imunity in this
case.

The only difference between
Dr . Bour geoi s and Dr.
Hakal a, an at t endi ng
physician in Janmes v. Jane,
is that Dr . Hakal a  was
consulted as to the need for



surgery and was present in
the room while the surgery
was performed by another

221 Va. at 49, 282 S.E.2d at
866- 67. Dr. Hakala did not
render any direct treatnent
to t he patient.
Nevert hel ess, we held he was
not entitled to sovereign
i mmunity because the alleged
acts of negligence occurred
as part of patient care, not
as part of nmaintaining a
good nedi cal school, and the
acts involved the exercise

of pr of essi onal medi cal
judgnment, a function beyond
t he cont r ol of t he
Commonweal t h. ld. at 54-55,

282 S.E.2d at 869-71.

Because we find that Dr.
Bourgeois' function as an
attending physician in this

case was related to patient
care and that acts taken
regarding patient care are
within t he pr of essi onal
medi cal j udgnent of t he
physi ci an, we conclude that
the state's interest and
degree of involvenent are
slight. Id. Therefore, Dr.
Bourgeois is not entitled to
sovereign immunity for the
al | eged negl i gent acts
raised in this action.

Accordingly, the judgnent
of the trial court wll be
rever sed and t he case
remanded for further

pr oceedi ngs.
Rever sed and remanded.
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