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Fol l owi ng reckless driving
prosecution agai nst truck

driver, aut onobi | e driver
sought damages for personal
i njuries, from sane
acci dent, agai nst t hat
driver, and his enployer

and estate of anot her
deceased driver, hi s
enpl oyer, and another. The
Circuit Court, City of
Ri chnond, Janes E
Sheffi el d, J., ent er ed
judgment on a jury verdict
awar di ng t he plaintiff
danmages against first driver
and hi s enpl oyer, but

exonerating second driver's
estate, his enployer, and

the other defendant. First
driver and hi s enpl oyer
appeal ed. The Supr ene
Court, Carrico, C.J., held

t hat : (1) testinony of
second driver, since
deceased, from prior
crim nal trial, was
adm ssi bl e; (2) second

driver's statenents made to
i ndi vidual and state trooper
about how accident occurred
were adm ssi bl e; and (3)
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adm ssion of alleged truck
driver's refusal to taking
of hi s phot ogr aph for
identification purposes was
properly admtted in action

agai nst driver and hi s
enpl oyer for per sonal
i njuries.
Affirmed.

[1] EVI DENCE k575

157k575

Pri or t esti nony i's
adm ssi bl e in subsequent
trial, where party against
whom evi dence is offered, or
its privy, was party in
former trial, i ssue IS
substantially t he sane,

W t ness who pr oposes to
testify to former evidence
is able to state it wth
sati sfactory correctness,
and sufficient reason is
shown that original wtness
is not produced, and it is
immterial to admission in
subsequent civil trial, that
prior testinony was given at
crimnal trial

[2] EVI DENCE k580

157k580

For pur pose  of adm tting
testi nony from prior
crimnal trial, of wtness,
si nce deceased, in
subsequent civil action,
enpl oyee was consi der ed
privy of enpl oyer, wher e
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enpl oyer - enpl oyee

relationship existed at all
relevant tinmes and places,
enpl oyee's counsel was given

adequat e opportunity at
trial of reckless driving
char ge to Cross-exam ne

wi tness, and took advantage
of that opportunity.

[ 3] EVI DENCE k579

157k579

Requirement that, in order
for adm ssion of testinony
from prior trial I n
subsequent action, issues be
"substantially t he sane, "

does not require that al

issues in tw proceedings
must be the sanme, but at
most that issue on which

testinmony was offered in
first suit rmust be sane as
issue upon which it IS
offered in second.

[ 4] EVI DENCE k579

157k579
| ssues in prior crim nal
trial on reckless driving

charge, and subsequent civil
acti on, wer e sufficiently
simlar to permt use of
testimony of wtness, since

deceased, from prior
crim nal trial, in civil
trial; t esti nony was

relevant in both trials on

i ssues of identity of
of f endi ng driver and
identity of of f endi ng
vehi cl e.

[ 5] EVI DENCE k251( 2)
157k251( 2)

Adnmi ssion into evidence of
statenments made by deceased
W t ness to acci dent to

i ndi vi dual and state
trooper, about how accident
occurred, was proper, even
t hough statenents were not

of f ered only agai nst
W t ness’ estate or by
est at e, where estate was

party defendant.

[6] EVI DENCE k110

157k110

Under rul e t hat party's
conduct, SO far as it
indicates his own belief in
weakness of his cause, is
adm ssi bl e as adm ssi on
agai nst i nt erest, it i's

perm ssible to show that
party attenpted to suppress
or conceal evidence.

[ 7] EVI DENCE k146

157k146

Assessnment of prej udi ci al
effect of evidence against
its probative val ue IS
matt er | argely Wi thin
di scretion of trial court.

[ 8] EVI DENCE k110

157k110

Adm ssion of truck driver's
refusal to taking of his
phot ogr aph for
identification purposes was
properly admtted in action

agai nst driver and hi s
enpl oyer for per sonal
i njuries.

[ 9] EVI DENCE k110

157k110

Driver, who allegedly drove
truck involved in accident,

and hi s enpl oyer, wer e
entitled to mtigate effect
of evi dence concerni ng

driver's r ef usal to be



phot ogr aphed for
identification purposes, but
were not entitled to use
i nproper evidence, such as
driver's offer to submt to
pol ygraph exam nati on, for
t hat purpose.

[ 10] EVI DENCE k110

157k110

Evi dence of person's
wi | lingness or unwllingness
to subm t to pol ygr aph

exam nation is i nadm ssi bl e.

[ 11] EVI DENCE k588

157k588

Jury was not required to
accept any of testinony of
any witness who know ngly
testified untruthfully as to
any material fact in case.
**154 *3 Frank B. Mller,
11 (Christopher C. Spencer
Sands, Ander son, Marks &
Mller, Ri chnond, on
briefs), for appellants.

Thomas W W Ilianson, Jr.

(Enroch & W I Ilianmson,
Ri chnond, on brief), for
appel | ee.
*1 Pr esent: Al | t he
Justi ces.

*3 CARRI CO, Chief Justice.

In a notion for judgnent
filed in the trial court,
Jean C. Gr aham sought
damages for per sonal
injuries from Ti nmot hy
Maynar d G ay and hi s
enpl oyer, Evans Product s
Conmpany, doing business as

Moor e' s Bui | di ng Suppl y

(Moore's); Laura Anne
Shook, Executri x of t he
Est at e of Davi d A.
Chi dest er, deceased, and
Chi dester's enpl oyer,
Di anond Hill Pl ywood Conpany
(Dianmond Hill); and John
Doe. A jury returned a
verdi ct awar di ng Gr aham
damages in t he sum  of
$250, 000 against Gay and
Moor e' s but exonerating
Chi dester's estate, Dianpond
H1ll, and John Doe. The

trial court entered judgnent
in accordance with t he

verdi ct. Gray and Moore's
appeal .

Gr aham sust ai ned her
injuries in an autonobile
acci dent whi ch occurred

about 8:25 a.m on June 26

1979, as she was driving in
an easterly direction along
Rout e 360 in Ri chnmond
County. At the location of
the accident, Route 360 is a
| evel , straight, four-1ane
di vi ded hi ghway. At the
time, the weather was clear
and the road surface dry.

Graham was acconpani ed by
t wo passengers, Rosal i ne
Wi t escar ver and Susan
Ingalls. At a point about 2
1/2 mles east of the *4
Rappahannock River Bridge at
Tappahannock, Graham cane
upon two trucks proceeding
in the right- hand eastbound
| ane. She passed the first
truck, operated by Chidester
and owned by Dianond Hill,
wi t hout i ncident.
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VWhen Graham attenpted to
pass the second truck, it
noved from the right |[ane
into the left lane in front

of Graham and, wi t hout
maki ng contact, forced her
vehicl e onto t he | ef t
shoul der. She | ost control

and her vehicle veered to
the right across the two
east bound | anes, where it
was struck by Chidester's
truck. The truck which

forced Graham off the road
did not stop, but continued
down t he highway.

Gr aham and Whi t escarver
were both injured and had no
recol l ection of t he
acci dent. | ngal | s,
uni njured, renmenbered seeing
"a fl at bed truck with
sonething tall on the back"
nmove to its left, but she
could not further identify
the truck and offered no
description of its driver.

Chi dest er, however,
identified the truck, but
not its driver, in several
statenments he made follow ng
t he acci dent . I n each
st at enent , Chi dest er

identified the truck as one
bel onging to Moore's.

Chi dester first identified
the truck as belonging to
Moore's in a statement he
made to Carl W Greenstreet,
who arrived at the accident
scene while Graham s vehicle
was still "snoki ng. "
Chi dester's second statenent
identifying the truck as one
of Moore' s was nmade to

Mlton E. Gallahan, Jr., a
state trooper who arrived at
the **155 accident scene in
response to a call and
undert ook an investigation
of the incident. [FN1]

FNL1. Chi dester mde a

third st at enent
identifying the truck as
one bel ongi ng to
Moor e' s. Thi s
statenent, nmade to an
i nsurance adjuster, is

not rel evant here.

As a result of what
Chi dester told him Trooper
Gal | ahan drove eastbound on
Route 360 approxinmately one
hour after t he acci dent
occurred and nmet a Moore's

truck "heading west ... in
t he direction of
Tappahannock. " The trooper
turned around, stopped the
truck, and found it was
driven by Gray. Upon

questioning, Gray denied any
i nvol venent in the accident.

Some tine | at er, t he
trooper <charged Gay wth
reckl ess driving. At trial
on the charge in the general
district court, Chi dest er
testified as a
Commonweal th's w t ness; he

stated that Moore's truck
forced Graham off the road,
but he <could not identify
the truck's driver. The
judge dism ssed the charge,
stating that Gray *5 had not
been "identified as t he
driver who was there" and
that it had not been proven



"his vehicle was there."

Chi dester died between the
time of the crimnal trial
and the date of the trial of
the present action. [ FN2]
In the latter trial, G aham
offered into evidence the
statenents Chidester nmade to

Greenstreet and Tr ooper
Gal |l ahan as well as the
testimony Chidester gave in
the crimnal trial. The
adm ssibility of t he

statenments and the prior
testimony became a principa

issue in the trial court;
it is the principal issue
her e.

FN2. Chidester died from
causes unrelated to the
accident in question.

The trial court first
considered the adm ssibility
of Chi dester's prior
testi nony, whi ch was
contained in a transcript of
the crimnal trial. Over
obj ecti on of G ay and

Moore's, the court adnmtted
the testinony.

[1] ©On appeal, Gay and
Moore's acknow edge that an
exception to the hearsay
rul e, recognized by this
Court in Director GCeneral wv.
Gordon, 134 Vva. 381, 114
S.E. 668 (1922), permts use
of the prior testinmony of a

Wi t ness under certain
condi ti ons. There, we said
t hat prior testi nony IS

adm ssible if the court is

sati sfied:
"(1l) that the party against
whom t he evi dence is

of fered, or his privy, was
a party on the forner
trial; (2) that the issue
Is substantially the sane
in the two cases; (3) that
the witness who proposes to
testify to t he former
evidence is able to state
it with sati sfactory
correctness; and (4) that
a sufficient reason IS
showmn why the origina
Wi tness is not produced.”
134 Va. at 390, 114 S.E. at
670 (quoting 16 Cyc. 1088
(1905)). [FN3]

FN3. Di rector Gener al
i nvol ved testinony given
at a prior trial of the
sane civil action. Gay
and Moore's cite Smth
v. New Dixie Lines, 201
Va. 466, 111 S.E.2d 434
(1959), and argue that
testimony given at a
prior crimnal trial is
not adm ssible at a

| at er civil trial
because, the argunment
goes, "[p]arties to

civil trials are not the
sane as those to prior

cri m nal trials." I n
Smth, the trial court
had adm tted into

evidence at the trial of
a personal injury action
the defendant's prior
conviction of reckless
driving arising out of
the sanme accident, a
Situation entirely
different from the one
i nvol ved here. \When the



conditions prescribed in

Di rector Gener al are
satisfied in a
subsequent civil trial,
it is inmmterial that
the prior testinony was
given in a crimnal
trial. School District
of Pontiac v. Sachse,
274 M ch. 345, 349-50,

264 N. W 396, 397
(1936). See Fisher wv.
Commonweal t h, 217 Va.

808, 813, 232 S.E.2d
798, 802 (1977)
(approving the use in a
felony trial of t he
prelimnary heari ng

testimony of a wtness
who di ed in t he
interim.

*6 Gray and More's agree
that a transcript of the
crim nal trial satisfied
condition (3) above and that

t he deat h of Chi dest er
satisfied condi tion (4).
They argue, however, t hat

conditions (1) and (2) wvere
not satisfied. Wth respect
to condition (1), they say:

"[T] he parties in this
action are not the sane
parties pr esent at t he
crim nal trial. Gr aham
Chi dester, [ Moore' s],
Dianond Hill and John Doe
were not parties. At the

very | east, G aham nmust have
been a party to the prior
proceedi ng since she was the
proponent of the evidence
bel ow. "

This argunment overl ooks the
pl ain |anguage of Director

Gener al which states **156

t hat it IS "t he party
agai nst whom the [ prior
testinmony] is offered,” id.

and not all the parties to

the subsequent pr oceedi ng,
whose presence as a party to
t he earlier action i's

required. The argunent al so
disregards the alternative
recogni zed in Director

Cener al which permts the
use in a civil case of prior
testinony if a privy of the
party agai nst whom t he
evidence is offered was a
party to the prior action.

In this context, the terns
"privy" and "privity" are
not Ilimted, as Gay and
Moore's would limt them to
their meaning in the field
of property law. Bartlett v.
Kansas City Public Serv.
Co., 349 M. 13, 20, 160
S.W2d 740, 745 (1942). I n
Nero v. Ferris, 222 Va. 807,
284 S.E.2d 828 (1981), we
said that "[wlhile privity
generally involves a party

so identical in interest
with anot her t hat he
represents the sane |egal
right, a determ nation of
j ust who are privies
requires a car ef ul
exam nati on into t he

ci rcumst ances of each case."”

ld. at 813, 284 S.E.2d at
831.

In Nero, a case involving a
j udgment for per sonal
infjuries in an autonobile
acci dent, we hel d t hat

enpl oyer and enployee stand



in privity with one another.
| d. Al t hough this holding
was made in the context of
an application of the |aw of
col | ateral est oppel , we
t hi nk t he hol di ng IS
pertinent here.

[2] It is wundisputed that
t he relationship of
enpl oyer - enpl oyee exi st ed
between Gray and Moore's at
al | rel evant tines and

pl aces. Further, the record
shows clearly that, at the
trial of t he reckl ess
driving char ge, Gray's

counsel was given adequate
opportunity to cross-exam ne
Chi dester, an opportunity of

whi ch counsel t ook f ul

advant age by questioning the
w tness thoroughly. Under
t hese ci rcunst ances, we

bel i eve G ay shoul d be
consi der ed t he privy of
Moore's for the purpose of
adm tting Chidester's prior
testimony into evidence at

the trial of the present
action.

*7 Wth respect to
condition (2) of Director
Ceneral , G ay and Moor e
argue that the issues in

Gray's crimnal trial and
those in the trial of the

pr esent action wer e not
substantially the sane. At
t he crim nal trial, t he
ar gunment conti nues, "t he

sol e issue was whether G ay
was the driver of the second
truck” Graham attenpted to
pass, while at the civi

trial, "the primary issue

was  whet her or not t he
second truck was a 'Moore's

truck."” Furthernmore, Gray
and Mbore's assert, "[many
ot her i ssues wer e al so
present” in the civil trial

i ncl udi ng Chi dester's
negl i gence and Graham s
contributory negl i gence,
which were not involved in
the crimnal trial

[3] The "substantially the

same" test, however, does
not require that "all the
issues (any nore than al

the ©parties) in the two

proceedi ngs nmust be t he
same, but at nost that the
i ssue on which the testinony
was offered in the first
suit nust be the sanme as the
issue upon which it IS
of fered in t he second. "
McCorm ck on Evidence § 257
(3d ed. 1984). Here, while a
critical I ssue in t he
crimnal trial was whether
Gray was the driver of the
truck which forced G aham
off the road, certainly an
equally «critical 1issue was
whet her t he of f endi ng
vehicle was a Moore's truck.

Had the Conmonwealth proved
the offending vehicle was a
Moor e' s truck, t hen t he
circunstances of tinme and
pl ace disclosed by other
evidence in the case nmade it

likely that Gray was the
of fending driver. [FN4]

FNA. Gray and Moore's
suggest that somehow the
I ssues whet her "Gray was
the driver of the second
truck” and whether "the



second truck was a

' Moore's' truck" wer e
not i nvol ved in t he
crim nal trial. Thi s

argument is difficult to
conpr ehend, especially
consi deri ng t hat t he
district court j udge
dism ssed the crimna
charge because Gray had
not been "identified as
t he driver who was
there" and that it had

not been proven "his
vehicl e was t here,"
obvi ously neaning it had
not been proven "[a
Moore's truck] was
there.”

In the trial of the present
action, the primry issue
was whet her the second truck
was a Moore's truck. Her e,
simlar to the situation in
the crimnal trial, an issue
of equal i mportance was
whet her Gray was the driver
of the offending vehicle.
Had Graham been able to
prove Gray was the driver,

she al so woul d have
est abl i shed t hat t he
of f endi ng vehicl e was a
Moore's truck; t he evi dence
as a whole made it a
near-certainty that if Gay
was the offending driver,
then **157 the offending

truck bel onged to Moore's.

[4] Chidester's testinony,
therefore, was relevant in
both trials on the issues of
t he identity of t he
of fending driver and the
identity of the offending

vehi cl e. Hence, there was
sufficient simlarity of
issues *8 in the two trials
to satisfy the second prong
of the Director General test
and perm t use of
Chi dester's testinony in the
civil trial.

The trial court al so
admtted i nto evi dence
statenents made by Chidester
to Carl W Greenstreet and
Trooper @Gallahan about how
t he accident occurred. G ay
and Moore' s say t hese
statenments consti tuted
i nadm ssi bl e hear say.
Graham argues the statenents
were adm ssi bl e under Code §
8.01- 397, and the parties
agree that the adm ssibility
of the statenents turns upon
our interpretation of the
Code section. In pertinent
part, the section reads:

In an action by or against

a person who, from any

cause, S i ncapabl e of
testifying, or by or
agai nst the execut or,
adm nistrator ... or other
representative of t he

person so i ncapabl e of
testifying whet her such
adverse party testifies or
not, all decl arati ons
by the party so incapable
of testifying made while he
was capable, relevant to
the matter in issue, my be
recei ved as evidence in al

proceedi ngs i ncl udi ng
without limtation those to
which a person under a



disability is a party.

Gray and Moore's argue that
hearsay statenents nade by a
person since deceased are
adm ssible under Code §
8.01-397 "only when offered
as evidence by or against a
decedent's estate.”
(Enmphasis in original.) The
statute was "never nmeant
to be used as it was below "
the argunment continues, "by
a living plaintiff against a
l'iving person who was,
t hrough sheer coincidence, a
co- def endant with a
decedent . " Because t he
evidence in dispute "was not
of f ered " by or agai nst'
Chi dester's representative,”
Gray and Moore's concl ude,
"it was i nadm ssi bl e
regardl ess of any tangenti al
benefit to [ Chi dester's
estate]." [ FN5]

FN5. The parties also
debat e t he guestion
whet her the statenent
Chi dester mde to Car

Gr eenstreet was
adm ssi bl e under the res
gest ae or excited

utterance exception to
the hearsay rule. As a
t hreshol d proposition,
however, which Gray and
Moore's do not dispute,
we reach this question
only if we hold the
st at enent i nadm ssi bl e
under Code § 8.01-397.

[5] In this argunment, Gray
and Moore' s apparently
f or get t hat Chi dester's
estate was a party defendant

in the trial below and that
Graham was actively pursuing
her claim agai nst the estate
*9 when she of f ered
Chi dester's prior testinony
into evidence. Hence, even
according to the way G ay
and Moore's read Code §

8.01-397, t he prior
testinmony was "offered
agai nst a decedent's

estate. ™

Gray and Moore's, however,
msread the Code section
when they say that t he
statenents nade by a person
since deceased are
adm ssi ble only when offered
by or against his estate.
The statute says that such
statenments my be received
as evidence in any action by
or agai nst the estate.

The statenents wer e
relevant to Grahamis claim
agai nst Chi dester's estate
and Dianmond Hill on the one

hand and her claim against
Gray and Moore's on the
ot her. From the statements
and other evidence in the
case, the jury could have
found that Chidester should
have avoi ded striking G aham
and that his estate and

Di amond  Hi |l | were solely
liable for her injuries;
or, the jury could have
found that Gray and Moore's
wer e sol ely i abl e, or
jointly liable with
Chi dester's estate and
Di anond Hill, for t he

i njuries.



In any of these scenarios
it is immterial that the
statenments were offered into
evi dence by G aham and not
by Chi dester's
representative. Not hing in
the |anguage of Code 8§
8.01- 397 suggest s t hat
application of the statute
should be Ilimted in the
manner suggested by Gray and
Moore's.

G ay and Moor e' s next
contend that the trial court
erred in permtting G aham
to **158 show that Gray had
refused to be photographed
for identification purposes.
On this point, the record
di scl oses that about t wo
weeks after the accident
occurred, Trooper Gal | ahan
saw Gray and asked him to
permt the taking of his
phot ogr aph. The trooper
explained that he wanted to
use the photograph in an
array to determ ne whether
Chi dest er coul d identify
Gray as the driver of the
Moore's truck. Gray agreed
but failed to appear at the
appointed tine. When the
trooper saw Gray again and
asked him why he had not
appeared as agreed, G ay
said "his people at Moore's
or their attor ney C
advi sed himnot to do this."

[6] Gray and Mbore's argue
that "the prejudicial effect
of [this] evi dence far
out wei ghed its sl i ght

probative value" and that it

shoul d not have been
adm tted. We have held,
however, t hat a party's
conduct, "so far as it

indicates his own belief in
the weakness *10 of hi s
cause," is adnm ssible as an
adm ssion against interest.
Neece v. Neece, 104 Va. 343,
348, 51 S. E. 739, 740
(1905). Under this rule, it
is permssible to show that

a party attenpt ed to
suppress or conceal
evi dence. ld., 51 S.E at
740-41.

[7][8] Gray's refusal to

permt the taking of his
phot ogr aph for
identification pur poses,
prompted by "his people at

Moore's," may reasonably be
viewed as such an attenpt.
Whi | e evi dence of t he
attempt may have had sone

pr ej udi ci al effect on the
jury, we are not prepared to
say that the prejudicial

ef f ect of t he evi dence
out wei ghed its probative
val ue. An assessnent of the
prej udi ci al ef f ect of
evi dence agai nst its
probative value is a mtter
| argely wi t hin t he

di scretion of t he trial
court. Coe v. Comonweal t h,
231 Va. 83, ---, 340 S.E.2d
820, 823 (1986); Sei | hei ner
V. Melville, 224 Va. 323,
327-28, 295 S. E. 2d 896,
898-99 (1982). W find no
abuse of t hat di scretion
here.



Even so, Gray and Mbore's
argue, they should have been
permtted to mtigate the
prejudicial effect of this
evidence by showing that
Gray had offered to submt
to a polygraph exam nation.
Yet , G ay and Moore' s
conplain, the trial court
rejected their evidence in

mtigation and t hus
conpounded t he error in
admtting the evidence of

Gay's ref usal to be
phot ogr aphed. [ FNG]

FN6. Gray and Mbore's
state on brief that G ay
also offered to appear
inalive lineup, but we
find no evidence in the
record to support this
statenment and nothing to
indicate the trial court
refused to adm t
evi dence of the offer.

[9][10] We agree that Gray
and Moore's were entitled to
mtigate the effect of the
evidence concerning Gay's
refusal to be photographed,
see Neece, 104 Va. at 348,
51 S.E. at 740, but they

were not entitled to use
i nproper evidence for that
pur pose. Evi dence of a
person's wi | lingness or
unwi | I i ngness to submt to a
pol ygr aph exam nati on i's

i nadm ssi bl e. Bar ber V.
Commonweal th, 206 Va. 241,
251, 142 S.E. 2d 484, 492
(1965); see Robinson v.
Commonweal th, 231 Va. 142,
---, 341 S. E.2d 159, ~----
(1986) .

[11] Gray and Moore's argue
further that the trial court

exacerbated its error in
admtting the evidence of
Gay's ref usal to be
phot ogr aphed when it granted
| nstruction No. P-1B at
Graham s request. Thi s

instruction told the jury it
was not required to accept
any of the testinony of "any
wi tness [who] has know ngly
testified untruthfully as to
any material fact in this
case. "

The i nstruction was
i mproper, Gray and Moore's
say, "because there was no
evi dence, only sheer

specul ation, that Gray or

any other enpl oyee [ of
Moor e' s] testified
untruthfully." The
i nstruction, *11 however,

did not single out Gay or

any ot her enpl oyee of
Moore's or, for that matter,
any particular wtness. It
applied across the board to
all the testimobny in the
case, i ncl udi ng t hat

submtted on behal f of
Graham as well as on behalf
of Gray and Mbore's. The
trial court did not err in
granting the instruction.

Finding no error in the
rulings of the trial court,
we will affirmits judgnment.
Affirmed.
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