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James P. CRONE, |Il, et al.
V.
RI CHVOND NEWSPAPERS, | NC.

Record Nos. 871406, 871407,
871408, 871409, 871410,
871411 and 871412

Supreme Court of Virginia.
Sept. 22, 1989.

Newspaper di stributors
br ought action agai nst
publisher to recover danmamges
for alleged cancellation of
contracts w thout reasonable

cause. The Circuit Court,
City of Ri chnmond, T.J.
Mar kow, J., di sm ssed
actions. Di stributors
appeal ed. The Suprenme Court,
Conpt on, J., hel d t hat
contracts for di stribution
of newspapers in vending
machi nes wer e franchi ses
pr ot ect ed by Ret ai |

Franchi si ng Act.
Rever sed and remanded.

[1] TRADE REGULATI ON k871(1)

382k871(1)

Formerly 382k871

Retail Franchising Act which
contains crimnal sanctions
applicable to franchisors is
trade regulation statute in
derogati on of common | aw and
is to be strictly construed.

384 S.E.2d 77)

Code 1950, 88§ 13.1-557 to
13. 1-574.

[ 2] TRADE REGULATI ON k871(1)

382k871(1)

Formerly 382k871

Statute stating that Retail
Franchi sing Act applies only
to agreement if performance
cont enpl at es or requires
franchisee to establish or
mai ntain place of business
within Comonwealth sinply
requi res business transacted
under franchise agreenent to
have nexus or busi ness
connection to Comonwealth;
it does not require parties
seeking protection of Act to

show that fixed physical
site wher e busi ness is
transact ed has been

est abl i shed.
13. 1- 559,

Code 1950, 8§

[ 3] TRADE REGULATI ON k871(1)
382k871(1)
Formerly 382k871

Di stribution of newspapers

from vending nmachines in
desi gnat ed territory of
Commonweal th had nexus wth
Commonweal t h, and, t hus,
franchi se contract for

di stribution of
from vending

newspapers
machi nes was

"franchise" pr ot ect ed by
Ret ai | Franchi si ng Act ;
contracts required
di stributors to perform

busi ness from places wthin
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Commonweal t h.
13. 1- 557 to
13. 1- 559.

See publication Wrds and
Phrases for other judicial
constructions and
definitions.

Code 1950, 88
13. 1-574,

[ 4] APPEAL AND ERROR k883
30k883

Concession that was nade at
trial | evel could not be
retried at appellate |evel.

[ 5] APPEAL AND ERROR k725(2)

30k725(2)

Assignments of error which
merely stated that trial
court erred in sustaining
demurrers were insufficient
to preserve specific issue
on appeal . Sup. Ct . Rul es,
Rul e 5: 25.

**78 *250 Thomas W

W I lianmson, Jr. (Louis D.
Snesi |, James M M nor,
Enroch & WIlianmson, Mnor &
Associ at es, Ri chnond, on

briefs), for appellant.

J. Edward Betts (Al exander
Wellford, Craig T. Merritt,
Lisa A Davi s, Christian
Barton, Epps, Br ent &
Chappel |, Ri chnond, on
brief), for appellee.

*248 PRESENT: Al | t he
Justi ces.

*250 COVMPTON, Justi ce.

In our first opportunity to
addr ess Virginia's Ret ai
Franchi sing Act, Code 88§
13.1-557 to 13.1-574 (the
Act), we consider whether a

contract for distribution of
newspapers from vendi ng
machi nes i's a franchi se
protected under the Act so
t hat danages may be
recovered for cancel | ation
of the contract allegedly
wi t hout reasonabl e cause.

I n 1987, t he seven
appel lants, Janes P. Crone,
1, Pearline F. Gllaspie

WIlliam H. Phillips, I,
Chri st opher K. Midd, Dougl as

G WIIlians, Ri chard L.
At ki nson, and Wlliam R
Creekmur (collectively, the

distributor) filed virtually
identical, separate notions
for judgnment, |ater anended,
agai nst Ri chnond Newspapers,
Inc. (RNI). The plaintiffs
all eged violation of the Act
and sought damages arising
from term nation by RN of

certain | dent i cal Bul k
Distributor Contracts (the
contract).

The defendant denmurred to

the nmotions for judgnment.
The trial court sustained
t he denurrers, granting
| eave to anend. Fol | ow ng

amendnent by the plaintiffs,
t he def endant again

denurred. Those denurrers
i kew se were sustained. We
awar ded t he plaintiffs
separate appeals from the

February 1988 orders
dism ssing the actions and
consolidated the <cases for
briefing and argunent.

I n 1972, t he Gener al
Assenbly passed the Act,
adding it as Chapter 8 to
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Title 13.1 of the Code.
Acts 1972, ch. 561. The
enactnment followed a study
and report on retail
franchising in Virginia by
t he Virginia Advi sory
Legi sl ati ve Council . H. Doc.
2 (1972). The policy of the
Commonweal th, as declared in
the Act, Is "to regulate
comerce partly or wholly
within the Comonwealth of
Virginia" in order to
correct "such inequities as
may exist in the franchise
system so as to establish a
nore even balance of power

bet ween franchi sors and
franchi sees; to require
franchisors to deal fairly
with their franchisees

and to provide franchisees
nore direct, si npl e, and

conpl ete j udi ci al relief
*251 against franchi sors who
fail to deal in a [awful

manner with them" Code §
13. 1- 558.

The Act further provides,
as perti nent to this
controversy, t hat a
franchi se i's "a witten

contract or agreenent

bet ween two or nore persons”
in which a franchisee "is
granted the right to engage
in the business of offering,
sel ling or di stributing
goods or services at retai
under a nmarketing plan or

system prescri bed I n
subst anti al part by a
franchisor; ™" and t he
"operation of t he

franchi see's busi ness
pursuant to such plan or

system i's substantial ly
associ at ed with t he
franchi sor's tradennark,
service mark, trade nane,
| ogot ype, adverti sing or
ot her commer ci al synbol
designating the franchisor
or its affiliate." 8
13.1-559(b) (1) and (2).

The present dispute stens
from the followi ng sentence
in § 13. 1-559: “This
chapter shall apply only to
a franchise the performance
of which contenplates or
requires the franchisee to
establish or maintain **79 a
pl ace of business within the
Commonweal th of Virginia."

The Act further provides:
"It shall be unlawful for a
franchi sor to cancel a
franchi se w thout reasonable
cause...." 8 13. 1- 564.

Al so, the Act permts a
franchi see who has suffered
damages as the result of any
violation of the foregoing
section to bring an action

against its franchisor to
recover such danmmages, as
wel | as reasonabl e

attorney's fees and costs.
§ 13.1-571(a). In addition,
the Act prescribes crimnal

penalties for certain
specified conduct by
franchisors. 8§ 13.1-569.
Even though we wll refer
to the distributor and the
contract in the singular,
our comments will apply with

equal force to each of the
respective plaintiffs and to



their individual contracts.
Because the cases are before
us on rulings upon
demurrers, we shall recite
the facts alleged as if they
are true, according to the
famliar principle that a
demurrer admts the truth of
all mterial facts properly
pl eaded.

In 1969, RN, engaged in
the publication and sale of
daily newspapers,
established a system for the
di ssemnation of its single
sal es non- subscri ption
newspapers in the Richnond
met ropol i tan ar ea. RN
divided the area into 12
exclusive territories called

"rack accounts” (RAs) and
contracted with di fferent
i ndi vi dual s to di stribute
newspapers within each
territory. Subsequently, the
di stributor agr eed to
di stribute newspapers for

RNI in a specified RA Each
RA cont ai ned definite
| ocations for di stribution
of the newspapers.

*252 Periodically, as the
price of t he newspapers

changed, t he di stri butor
entered into new witten
contracts identical in all
respects to the original
agr eement except for t he

price of t he newspapers.
Pursuant to the series of
contracts, the distributor

pur chased newspapers from
RNI and resol d them at
retail I n coi n- oper at ed
racks. The contracts

granted to the distributor a
right to di stribute
newspapers by a marketing
pl an or system prescribed in
subst anti al part by RNI.
The distributor's business
was substantially associ ated
with the |[|ogotype used by
RNI . During the first years

of the relationshinp, t he
distributor rented from RN
all racks used for sale of
t he newspapers. Begi nni ng
in 1974, RNl permtted the
di stributor to pur chase
racks excl usi vel y t hr ough
RNI .

In late 1983 or early 1984,
t he di stri butor execut ed
anot her, and what proved to
be the final, contract to

di stribute newspapers for
RNI in the distributor's
territory. That contract
vari ed from t he prior
contracts and included a
mut ual rel ease pr ovi si on

barring all <clains arising
under any former contract.

The new contract, titled
"Bul k Distributor Contract,"
designated on its cover the
appl i cabl e RA t he
distributor was required to

servi ce. According to the
contract, t he di stributor
agr eed to pur chase t he
nunmber of copi es of
newspapers required by the
contract at specified
whol esale rates, wth RN
reserving t he ri ght to
change the rates. The
di stri butor agr eed to

deliver newspapers in the
gquantities specified by RN



di stribution
by RNI.
agreed to

to certain
poi nts designated
The distributor
"service" the distribution
points "in a proper and
reasonabl e manner."

If the distributor enployed
racks at the distribution
poi nt, they were to be
mai nt ai ned according to
specifications contained in
an appendix to the contract.
The appendi x delineated the

gener al physi cal condi tion
of t he racks, their
appear ance, the color of

paint on the racks, and the
manner the racks were to be

secur ed. It also required
t hat t he RNI | ogo be
di spl ayed. I n addition, the

new contract required the
distributor to file with RN
written reports of sales.

The contract declared the
di stributor to be an
i ndependent contractor
responsi bl e for provi di ng
the equipnment and supplies

necessary for t he
sati sfactory perfornmance of
t he contract. It provided

that the distributor "shall
conduct his business as he
deens best, according to his
own means and met hods,
wi thout the supervision or

contr ol of RNI," provided
"t he goodwi | |, busi ness
reputation, *253 or
circulation of RN  and/or
its Newspaper s IS not

injured thereby."

The di stri butor al | eges

t hat certain | ocati ons
constitute "a pl ace of
busi ness”" wthin **80 the
Commonweal t h: the RA, the
territory to be serviced
within t he Ri chnmond
met ropol itan ar ea; t he

di stribution poi nts wher e
the vending machines were
| ocat ed; and, t he
distributor's hone address
where, it is alleged, the
di stri butor mai nt ai ned an

of fice, stored suppl i es,
stored racks, mintained a
t el ephone, recei ved mai |

and kept vehicles wused in

t he di stribution. Thi s
address, furnished RN by
the distributor on a "Bulk
Di stri butor | nfornmati on"
form was the |ocation at
which RN communicated wth
the distributor concerning
busi ness matters arising out
of the contract.

I n fulfilling t he
obl i gati ons under t he
contract, t he di stributor
hi red enpl oyees and
purchased racks, vehi cl es,
t ool s, coin counting
machi nes, and of fice
equi prment . By early 1986,

the distributor had expanded
its operation by increasing
the nunber of distribution
sites. I n Mar ch 1986,
however, RNl cancelled the
contract, allegedly wthout
reasonabl e cause, and
commenced distribution wth
its own enployees at all the
| ocations serviced by the
di stributor. As a result,
the distributor alleges, the



franchi se has been destroyed
and future profits have been
| ost, resul ting I n
substanti al damages for
whi ch recovery is sought.

The trial court, endorsing
the legal position of RN
ruled that the contract was
not a franchise wthin the
meani ng of the Act and thus

was not protected by the
Act . The court, referring
to the |anguage of t he
di sputed provision of the

| egislation, stated that the
Act "does not apply unless
t here IS a franchi se
agr eement "whi ch
contenpl ates or requires the
franchisee to establish or
mai ntain a place of business
within the [Commonweal th] of
Virginia.' "

The court went on to say:
"  'A place of business'
connot es a specific
geogr aphi c | ocati on from
whi ch t he franchi see
conducts the retail business
cont enpl at ed i n t he
franchi se agreenent. |t
contenplates a building or
prem ses over whi ch t he
franchi see exerci ses sone
control or dom nion at which
custoners are received and
sal es are made." The court
t hen observed that one would
be required "to stretch the
ordi nary neaning of place of
busi ness" to include (1) a

service ar ea covering
several city blocks, (2) a
freestandi ng vendi ng
machi ne, or (3) a

distributor's hone. The

court said that nothing in
t he contract denonstrated an
intention of t he *254
parties that "any place of
business such as a home
of fice" be established in
t he Commnweal t h, stating
that "the business could be
serviced from an autonpbile
or from a place outside the
state."

On appeal, the distributor
cont ends t hat t he trial
court has msconstrued the
plain | anguage of the Act.
We agr ee.

[1] Initially, the rule of
statutory interpretation to
be applied to the Act nust
be established. The Act is
designed to equalize the
bal ance  of power bet ween
franchisors and franchisees

and t hus IS remedi al
| egi sl ati on. See Code 8§
13. 1- 558. Ordinarily, a

remedi al statute nust be
construed |iberally. City
of Ri chnmond V. Ri chnmond
Metropolitan Authority, 210

Va. 645, 648, 172 S.E. 2d
831, 833 (1970). The Act,
however, contains crimnal
sanctions appl i cabl e to
franchisors and is a trade
regul ati on statute I n
derogation  of the commmon
| aw. Under t hose
circumnmst ances, t her ef or e,

the Act nust be construed

strictly. Cartwright V.
Commonweal th, 223 Va. 368,
372, 288 S.E.2d 491, 493
(1982). But that rule of
construction "does not



abrogate the well recognized
canon that a statute or
ordi nance should be read and
applied so as to accord with
the purpose intended and
attain the objects desired
if that may be acconplished
wi thout doing harm to its
| anguage. " Gough v. Shaner,
197 va. 572, 575, 90 S.E. 2d
171, 174 (1955), quoted in
Cartwight, 223 Va. at 372,
288 S.E.2d at 493.

[2][3] W now apply the
f oregoi ng rul e in t he
interpretation of t he
di sputed provision of the
Act, a provision which we
regard as cl ear and
unambi guous. Accor di ng to
t he pr ovi si on, t he Act

applies only to an agreenent
"the performance of which
contenpl ates or requires the
franchisee to establish or
mai ntain a place of business
within the Comonwealth of
Virginia." A plain reading
of that provision, in the
context of the whole Act,
denonstrates to us that it
sinply requires the business

transacted under t he
franchi se agreenent to **81
have a nexus to t he
Conmmonweal t h. The proviso

merely records the intention
of the General Assenbly to

| egi sl ate constitutionally
by regul ati ng busi ness
wthin the State in a field
whi ch often i nvol ves
transactions in interstate
conmmer ce.

In our view, the provision

is not so restrictive, as
RNI contends, as to place
the burden upon a party
seeking protection of the
Act to show that a fixed
physi cal site where business
is transacted, such as a
shop, office or warehouse,

has been established. The
franchi see need not prove,
for exanpl e, t hat a

freest andi ng, coi n- oper at ed
newspaper rack, resting at a
street corner unattended by
any sal esperson, neets sone
t echni cal definition of
"place of business.” *255
Rat her, the party seeking
coverage of the Act nust

show only a busi ness
connection or link with this
St at e. The distributor in

this case has alleged such a
connecti on.

Here, a Virginia resident
has agreed to distribute a
pr oduct from a specified
| ocation within a designated
Virginia RA territory. I n
ot her words, the obligations
of the contract require the

di stri butor to perform
busi ness from "pl aces™
within the State. As we

interpret the Act, the focus
is not on whether a single
vendi ng machi ne, a RA
territory, or t he
di stributor's resi dence
qualify independently as a
"place of business.” So
|l ong as the places where the
di stributor operates under
the contract, dissem nating
RNI's product, are wthin
t he St at e, t he required



nexus exi sts.

Because we have decided
that the disputed statutory
provi si on i's pl ai n and
unanmbi guous, we do not reach
for discussion, of course,
t he contenti ons of t he
parties based on various
rules for the <construction

of stat utes of doubt f ul
meani ng. | f statutory
| anguage i's cl ear and
unanbi guous, there is no

need for construction by the

court; the plain meaning of
t he enact ment will be
accorded it. Br own V.
Lukhard, 229 Va. 316, 321,

330 S.E.2d 84, 87 (1985).

[4][5] Likewi se, we do not
reach for deci si on t he
distributor's claim that a
whol esal e conponent of the
contract, I n whi ch
newspapers were to be sold
by the distributor to store
owners at whol esale, my be
the subject of a claim for

consequenti al damages
resulting from al | eged
destruction of t he
franchi se. The Act only
applies to retai

busi nesses. In a letter
opi ni on, the trial court

stated that "all agree that
this [whol esale] part of the
contract cannot be the basis
of an action" under the Act.
Apparently, the distributor
at the trial Ilevel agreed

that such a claim was not
covered under the Act and we
will not permt retraction
of that concession at the
appellate |evel. Even if
t here was no such
concessi on, t he
di stributor's assignnents of
error, which nerely state
that the trial court erred
in sustaining the denurrers,
are insufficient under these
ci rcunst ances to preserve
t hat specific i ssue on
appeal. See Rule 5:25.

Finally, we do not reach
for decision the contention
of RNI t hat the nutual
rel ease provisions of the
final contract bar al |
claims for damages preceding
that contract. The trial
court expressly declined to
rule on that question and
there is nothing for this
Court to review on the
subj ect .

*256 For these reasons, we
hold that the trial court

erred in sust ai ni ng t he
defendant's denurrers. The
orders of dismssal wll be

reversed and the cases wl|l
be r emanded for further
proceedi ngs.

Rever sed and remanded.
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