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Decedent's
representatives br ought
action to resci nd deed
wher eby decedent transferred
her house to defendant, who
was her stepson. The Circuit
Court, Henrico County,
CGeor ge F. Ti dey, J.,
sustai ned defendant's notion
to strike. Representati ves
appeal ed. The Supreme Court,
Compton, J., held that there
was no nutual m st ake or
coercion that would warrant
reci ssion of deed.

per sonal

Af firnmed.

[1] DEEDS k211(2)

120k211( 2)

Grantor's

representatives
show "rmutual m stake" that
woul d warrant recission of
deed wher eby gr ant or
conveyed her hone in fee

per sonal
fail ed to

si npl e to her st epson;
gr ant or acconpl i shed what
she i nt ended, i.e

liquidating her assets bﬁi

having them remain avail abl e

for support during her life,
stepson acconplished what he
i nt ended, i.e., hol di ng
title to property in trust
for grantor's life, and
grantor's statenents, made
nont hs after deed was
executed, that she did not

i ntend to t ransfer fee
sinple ownership to stepson
were belied by grantor's
executi on, acknow edgenent,
and delivery of instrunment.
See publication W rds and
Phrases for other judicial
constructions and
definitions.

[ 2] DEEDS k196(1.5)
120k196( 1. 5)

In order to wthstand a
noti on to stri ke in an
action to rescind a deed
based on nutual m stake or
coerci on, t he plaintiffs
have t he bur den of
establishing prima facie by
cl ear and convi nci ng
evidence that the grantor
execut ed t he deed as a
result of nutual m stake of
fact or coercion.

[ 2] DEEDS k196( 4)

120k196( 4)

In order to wthstand a
noti on to strike in an
action to rescind a deed
based on nutual m stake or
coerci on, t he plaintiffs
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have t he bur den of
establishing prima facie by
cl ear and convi nci ng
evidence that the grantor
execut ed t he deed as a
result of nutual m stake of
fact or coercion.

[3] CONTRACTS k93(5)

95k93( 5)
Tri al court under its
equitable jurisdiction nmay

give relief on the ground of
m stake in connection with a
witten instrunment if there
has been an i nnocent
om ssion or insertion of a
mat eri al sti pul ati on,
contrary to the intention of
both parties, and under a
nmut ual m st ake.

[ 4] CONTRACTS k93(2)

95k93( 2)

In the absence of fraud,
duress, or mutual m stake, a
person having the capacity
to under st and a witten
instrunment who reads it, or
wi t hout reading it or having
it read to her, signs it, is
bound by her signature.

[ 5] REFORMATI ON OF
| NSTRUMENTS k33

328k33

Because grantor's son was
not party to grantor's
per sonal representatives'’
action agai nst grantor's
stepson for reci ssion of
deed wher eby gr ant or

conveyed her hone to stepson
prior to grantor's death,
court could not reform deed
so as to reflect I nt ent
expressed by grantor and her
pr e- deceased husband in

their mutual will, i.e., to
benefit grantor for life,
and both son and stepson
t hereafter.

[ 6] DEEDS k211(5)

120k211(5)

Grantor's per sonal

representatives fail ed to
show "coercion" that would
warrant recission of deed
wher eby grantor conveyed her
home in fee sinple to her

st epson; t here was no
evi dence of dur ess or
conduct by st epson t hat
destroyed grantor's free
agency, and gr ant or
initiated stepson's

i nvol vement in her plan to

assure eligibility for
Medi cai d fundi ng and
cooper at ed with its

ful fillment by voluntarily
acconmpanyi ng him for signing
and acknow edgenent of deed,
whi ch events transpired when
gr ant or had capacity to
under st and i nstrunent and
before she began havi ng
series of strokes whi ch
rendered her "confused" at
tines.

See publication Wrds and
Phrases for other judicial
constructions and
definitions.

*845 Thomas E. Lacheney
(Ant hony N. Syl vester; Dea
& Lacheney, on brief),
Ri chnond, for appell ants.

Thomas W W lianmson, Jr.
(WIlliamson & Lavecchia, on
brief), Ri chnmond, for
appel | ee.
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Pr esent: Al'l the Justi ces.
*846 COMPTON, Justi ce.

I n this chancery suit,
t here IS an effort to
rescind a deed upon the
grounds of rmutual m stake of

f act or coer ci on. On
appeal, we consider whether
t he chancel | or erred in

sust ai ni ng def endant' s

notion to strike t he
evi dence foll ow ng
presentation of t he
plaintiffs’ case-in-chi ef

during an ore tenus hearing.

The facts are wvirtually
undi sput ed,; t he controversy
is over the inferences to be
drawn from the facts. The
chronology is inportant, as
is the identity of t he
players in this narrative.

The owner ship of
residential property |ocated
in Henrico County is at
i ssue. Warner M Msby and
Mary M Mosby, his wife, had
acquired the property in
1968 and resided there.

I n 1990, t he Mosbys
executed nutual wlls. Each
wi || devised the property

"in equal shares" to WIIliam
Way Matthews and appellee
Garl and Eugeen Mosby, i f
t hey survived the testators.
Matthews is Mary Mosby's son
and has suffered from many

heal t h pr obl ens al | hi s
life. Mosby, the defendant
bel ow, is her stepson. The

wills nom nated defendant as

execut or.

Vr ner Mosby di ed i n
November 1994 and fee sinple
title to the property vested

in his w dow. In January
1995, the wi dow executed the
instrunent in question. By

"Deed of Gft," she conveyed
the property in fee sinple
t o def endant.

In Septenber 1995, Mary
Mosby executed another wll.
She purported to devise a
life estate in the property

to her son, if he survived
her, with remai nder to
Sidney Alvis Mtthews, her
brother, and his wfe. She

nom nat ed her br ot her as
executor of this wll.

I n August 1996, Mary Moshy
executed yet another wll.
She purported to devise the
property "fifty percent
in fee sinple absolute” to
her son and "the remaining

fifty percent ... in equal
shares and in fee sinple
absol ute” to appel | ants
Cl aude A. Ayers, Jr., and
Rebecca P. Ayers. She
nom nated the Ayerses, who
wer e her nei ghbors, as

executors of this will.

In October 1996, Mary Moshy
died at age 73. The Ayerses
qualified as executors of
the decedent's estate, and
filed the present suit in
their representative
capacity agai nst def endant.

In a bill of conplaint, the
plaintiffs alleged decedent



"di scovered” prior to her
death "that a Deed of G ft
bearing her signature,” and
"ostensibly" conveying the
fee sinple interest in her
property to defendant, had
been recor ded. They
asserted that the alleged
conveyance "was the result
of the Defendant's coercion”
and t hat t he deed was
executed "by m stake." The
plaintiffs sought rescission
of the deed, reconveyance of
t he property, attorney's

fees, and costs. Answer i ng
t he bi |l of conpl ai nt,
defendant filed a general

denial that plaintiffs were

entitled to t he relief
sought .
Fol | owi ng di scovery, t he

ore tenus hearing was held
in My 1997, at which the

plaintiffs’ case-in-chief
consisted of testinony by an
att orney who drew t he
decedent's second wll and
by decedent's brother. The
plaintiffs al so present ed
def endant' s answer s to

interrogatories, defendant's
responses to requests for
adm ssi ons, and excerpts
from defendant's March 1997
di scovery deposition.

At the conclusion of this
evi dence, t he chancel | or
sust ai ned defendant's notion

to strike. The court ruled
plaintiffs failed to
establish by cl ear and
convi nci ng evi dence t hey
were entitled to rescission
of the deed. We awar ded

plaintiffs an appeal from

t he August 1997 final decree
di sm ssi ng t he bi || of
conpl ai nt.

[1] Summarized in the |ight
nost favorabl e to t he

plaintiffs, their evidence
showed that during Warner
Mosby' s 1994 “final
illness," when he was

hospitalized in the Ri chnond
ar ea, a guestion ar ose
whet her he could remain in

the hospital for necessary
t r eat ment because t he
f eder al Medi car e program
would no longer fund the
hospitalization. "[F] earing
t he wor st , " a hospita

adm ni strator "arranged a
nmeeting between Mary Mosby
and a social wor ker to
di scuss the pros and cons of
[ a] nur si ng home
alternative." The decedent
asked defendant to attend
t he meeting.

Upon defendant's arrival at
t he hospi t al from hi s
Ur banna home, decedent
advised him she already had
met with the social worker.
The decedent had | earned,
accordi ng *847 to t he
evi dence, that the Medicare
program would fund only a

smal | portion of nur si ng
home charges and that a
pati ent coul d becone
eligible for subst anti al
funding under the federal

Medi caid program only after
the patient's assets had
been "exhausted."

The decedent t hen asked



def endant "to transfer the
house, " whi ch "was her
single | argest asset," and a
certificate of deposit to
his "nanme" so that defendant
could "look out for her
needs in the event she
should be confined to a
nursing honme later in life."
Def endant, a partner in a
firm "which mnages nedical
practices, " advi sed
decedent, who was in "bad
health,"” to arrange for her
son, WIlliam Matthews, to
"nmove in with her" to reduce
the living expenses of both.

The week follow ng Warner

Mosby's  funeral, def endant
had the deed of gift drawn
by a Sal uda attorney.
During the first week of
January 1995, def endant

acconpani ed the decedent to
a Ri chnond- ar ea bank

There, the certificate of
deposit was transferred to
def endant and the deed that
decedent had executed was
acknowl edged before a notary
publi c. On  February 7,
1995, defendant recorded the
deed.

Def endant' s "under st andi ng
of the transfer that took
pl ace” was that he "was care
taker of those assets to
take care [of] Mary, and
once she was gone that |
woul d divide those equally
with Billy," decedent's son.
Def endant stated he would
decide at decedent's death
"what to do wth t he
property" by referring to
the 1990 nutual wll.

The decedent continued to
live in the hone on the
property. Her brother, a
Nort h Carolina resi dent,
furni shed her with financial

advi ce. Even t hough
def endant was execut or of
his father's est at e, t he

decedent "kept herself Dbusy
attending to the settlenent

of [ War ner Mosby' s]
affairs,” advising defendant
frequently "as to wher e

t hi ngs stood.™

In July 1995, decedent had

a "heat stroke, " f ol | owed
| ater by "m ni strokes,"
whi ch caused her to be

"confused"” at tines. I n
Sept enber 1995, the brother
acconpani ed the decedent to
the office of an attorney to
draw a wll that omtted
def endant as a beneficiary.
When asked why she was

"del eti ng" def endant from
her will, she told her
br ot her t hat def endant
"doesn't do a damm thing for
me ... | can't get him on
t he phone." Ot her evi dence
offered by the plaintiffs
showed decedent tol d

def endant during the Fall of
1995 that "you don't have to
visit ne. You have your
nmot her in the nursing hone,
you live in Urbanna now. "

Fol | owm ng execution of this
second will, decedent asked
her br ot her to "1 ook
t hr ough ny papers" to
determne if they "are in
order.” Anpng t he
docunents, the brother found



t he deed in guesti on.
According to the brother, "I
asked her when did she give
away her house. She said, |
haven't given away ny house.

I said, well, this paper
here says you have. | said,
that would make all these
WIlls void and null." The
br ot her notified t he
attorney who had drawn the
second will of discovery of
t he deed.

I'n January 1996, t he
attorney prepared and filed
a bill of conplaint styled
"Mary M Msby vs. Garland
E. Mosby" alleging fraud,

m srepresentation, failure
of consideration, and unjust
enri chment. The subpoena in
chancery never was served.
Counsel testified t hat
during discussions with his
client, she "confirmed" the
signature on the deed was
hers, al though "she never
remenber ed si gni ng t he
deed,” and told him she
"never had any intention of
transferring her property.”

In awarding this appeal
the Court framed the issue
to be debated. | t i's
whet her t he trial court
erred in finding plaintiffs
failed to present clear and
convi nci ng evi dence t hat
decedent signed the deed as
the result of mutual m stake

of fact or coerci on.
Ar gui ng t he affirmative,
plaintiffs cont end t he
"heart" of their appeal is
that the evidence clearly

establ i shed decedent did not

i ntend to t ransfer fee
sinpl e ownership of t he
property to def endant .

Plaintiffs point out that
"at every significant point
in t he course of this
| awsui t, t he Def endant
himself admts that he was
not the fee sinple owner of
the Property and that it was
not his stepnmother's intent
to transfer fee si npl e
ownershi p of her hone."

El aborating, plaintiffs say
their allegation of mstake
was est abl i shed by t he

following evidence: The
deed was pr epar ed by
def endant's attorney; t he
decedent never had

possessi on of the deed unti

after defendant recorded it;
the decedent continued to
pay *848 the honme nortgage,
real estate t axes, and
i nsurance on the property;
the decedent remained in
possession of the property;
she continued to devise the
property as part of her
estate pl anni ng; and
decedent, upon |learning of
the deed' s existence, not
only denied "giving" t he
property to defendant, but
also filed suit during her
lifetine to have the deed
resci nded. This evidence,
coupl ed with def endant' s
testinmony that he was only a
"care t aker" of t he
property, shows, accordi ng
to plaintiffs, there was no
present intent when the deed
was executed to transfer fee
sinmple owner ship to



def endant . They say: "The
deed of gift, by Defendant's

own SWOr n testi nony,
t her ef ore, cont ai ns a
m st ake. "

In support of their charge
t hat def endant coerced
decedent to sign the deed,

plaintiffs argue defendant
acted in a fiduciary
capacity to his stepnother.
Thus, accordi ng to

plaintiffs, the very nature
of the transaction furnishes
the nost satisfactory proof
of “fraud" and out wei ghs
evidence to the contrary.
Plaintiffs exclaim "t
sinply defi es rational
expl anati on t hat t he
Decedent would convey her
single largest asset solely
to a st ep-son and not
provide at all for her own
natural son, especially when
t he decedent's estate
pl anni ng evi denced a
consistent intent to provide
for her natural son."

[2] We reject plaintiffs’
cont enti ons. In order to
w t hst and a noti on to

strike, the plaintiffs had
the burden of establishing
prima facie by clear and
convi nci ng evidence that the
decedent executed the deed
as a result of mut ua

nm stake of fact or coercion

See Langman v. Alummi Ass'n
of the Univ. of Virginia,
247 Va. 491, 502-04, 442
S.E.2d 669, 676-77 (1994);
Carter v. Carter, 223 Va.
505, 509, 291 S.E 2d 218,
221 (1982).

[3] As pertinent here, the
rule is that a trial court
under its equi t abl e
jurisdiction nmay give relief
on the ground of mstake in
connection with a witten
i nstrunent i f "there has
been an i nnocent om ssion or
i nsertion of a mat er i al
stipulation, contrary to the
intention of both parties,
and under a mutual ni stake."
W | ki nson v. Dorsey, 112 Va.
859, 869, 72 S.E. 676, 680
(1911).

In the present case, there
has been no mutual m stake
warranting rescission of the
deed. To carry out her plan
to dispose of her assets in

or der to qualify for
Medi cai d f undi ng, t he
decedent intentionally

transferred the fee sinple
i nt erest in her real
property to defendant SO
that he could "take care" of

her. There was no m stake
on her part; she
acconplished just what she
i nt ended, t hat IS, to

i quidate her assets but
have them remain available
for support during her life.
The defendant took delivery
of the deed and recorded it,

acting upon hi s
understanding that he would
be "care taker" of t he
property. There was no
m stake on his part; he

acconmplished just what he
intended, that is, to hold
title to the property in
trust for her life. Thus,
par aphrasi ng W | ki nson,



there was no om ssion or
i nsertion, i nnocent or
ot herw se, of a nmaterial
stipulation contrary to the
intention of the parties
under a nutual m stake.

[ 4] Decedent's statenents
made nonths after the deed
was executed that she did
not intend to transfer fee
si npl e owner ship to
def endant are belied by her

executi on, acknow edgenent,
and delivery of t he
i nstrunent. In the absence

of fraud, duress, or nutual
m st ake, a person having the
capacity to understand a
written instrument who reads
it, or without reading it or
having it read to her, signs
it, i's bound by her
si gnat ur e. Metro Realty of
Ti dewater, Inc. v. Wolard,
223 Va. 92, 99, 286 S.E.2d
197, 200 (1982). See Ashby
v. Dunouchell e, 185 Va. 724,
733, 40 S.E. 2d 493, 497
(1946). Thus, her personal
representatives cannot now
successfully rely on her
oral statenments to nullify
the deed's provisions and to
support rescission of the
written instrunment.

[ 5] Parent hetical ly, we
note that on brief and at
the bar during argunent of
t he appeal , counsel for
def endant stated that while
the foregoing facts "do not
support voi di ng of t he
deed, " nonetheless the facts
"may" be the basi s for
enf or cenent of a "trust
created by parol”™ or the

basi s for ot herwi se
reform ng t he deed to
reflect the intent expressed
in the mutual will, that is,

to benefit the decedent for
life, and def endant and
WIlliam Matthews thereafter.
See Hanson v. Harding, 245
Va. 424, 427-28, 429 S.E.2d

20, 22 (1993); Malbon .
Davis, 185 Va. 748, 757, 40
S.E. 2d 183, 188 (1946).
This type of relief cannot

be acconpl i shed in t he
present suit, however, *849
because beneficiary WIIiam
Matthews is not a party.

[6] Finally, there is not
even a hint that defendant
coer ced decedent into

executing the deed. There
is no evidence of duress or
conduct by defendant that
destroyed decedent's free
agency. See Martin v.
Phillips, 235 Va. 523, 527,
369 S.E.2d 397, 399 (1988).
Under these facts, defendant
did not stand in a fiduciary
capacity to his stepnother

See Nuckols v. Nuckols, 228

Va. 25, 36-37, 320 S.E. 2d
734, 740 (1984). | ndeed,
she initiated hi s
i nvol venment in her plan to
assure eligibility for
Medi cai d fundi ng and
cooper at ed with its

ful fillment by voluntarily
acconpanying him for t he
signing and acknow edgenent
of the deed. These events
transpired when decedent had
the <capacity to wunderstand
the instrument and before
she began having a series of



strokes, which commenced six entering sunmary j udgment

months after she executed for the defendant. Thus,
t he deed, renderi ng her the final decree dismssing
"confused"” at tines. the bill of conplaint wll
be

Consequently, we hold the
chancellor did not err in Af firmed.
sust ai ni ng def endant' s
not i on to strike t he END OF DOCUNMENT

plaintiffs' evidence and in
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